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Collective agreements emerged in a regulatory vacuum, without any legally
binding framework. This setting has evidently changed over time, with countri-
es regulating in a more detailed manner the topics of collective bargaining and
the resulting collective agreements. Similarly, global collective agreements have
developed in the absence of a legal framework, which is currently inexistent at
the international level. Based on the idea of legal pluralism and the recognition
of a gap between the reality of industrial relations at the international level
and the existing regulatory mechanisms, global collective agreements have
materialised as a response to global urgent concerns and the lack of effective
responses. This dissertation departs from the easily identified commonalities
between the converging national concepts of collective agreement and the
definition provided by Recommendation No. 91. These commonalties are
analysed through a deeper approach, which is complemented by an empirical
component. The empirical work facilitated an understanding regarding the
practical functioning of global collective agreements and these agreements’
features that are akin to collective agreements. The conclusions unveil a use
of these instruments that goes beyond the formally instituted mechanisms.
Nevertheless, issues and recommendations for further improvements are sug-
gested, which can easily be extended beyond Cambodia, the chosen country
for the empirical research.
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Summary

This dissertation is developed against the background of globalisation and
the rise of a new type of instrument used to deal with the accompanying
developments. These instruments are designated by the present dissertation
as global framework agreements (GFAs). They constitute a written
compromise, signed between global union federations and multinational
enterprises, setting rights-based minimum standards throughout a company’s
global operations, including its suppliers and subcontractors. The
development of these agreements, both in terms of number and content, has
originated a new generation of global framework agreements whose
placement within the concept of collective agreement can indeed be
discussed. These are designated as global collective agreements (GCAs).
Global collective agreements have emerged in a similar context to the
development of collective agreement at the national level. They have
developed in a regulative vacuum, now being filled with instruments akin to
collective agreements. Hence, the identification of a set of core features that
compose the collective agreement as a concept are identified and analysed in
relation to global framework agreements. Some elements are more
contentious than others and have required special attention, namely the
binding character and the agreement’s enforcement as an expression of this
bindingness. Likewise, the relationship between these agreements and other
sets of rules at both the international and domestic level add further
problematics that need to be highlight. The analysis and comprehensive
understanding of these agreements is further complemented through a
content analysis, based on an examination of the agreement’s parties,
content, scope, implementation, and enforcement mechanisms. The
empirical work carried out in the form of interviews provides added insights
into the functioning, usage, and actual impact of two selected agreements.
These agreements are identified as global collective agreements and their
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impact and implementation are evaluated through interviews conducted with
various stakeholders.
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1. Introduction

1.1. Background and State of Research

1.1.1. A Global Response to Urgent Labour Concerns?

Efforts to legally regulate the conduct of multinational corporations and its
impact on human rights have been developed since the last century and
mostly since the seventies. The UN Commission on Transnational
Corporations attempted to elaborate a draft UN Code of Conduct on
Transnational Corporations. Lasting until the early nineties, the work of the
Commission was never finalised.! Following the failure of the code, the UN
Sub-Commission on the Promotion and Protection of Human Rights adopted
the ‘Norms on the Responsibilities of Transnational Corporations and
Other Business Enterprises with Regard to Human Rights’ in 2003. Intended
to be viewed as soft law and possibly building the foundations for a future
treaty, the norms were never approved. In fact, the UN Commission on
Human Rights considered they had no ‘legal standing’.> The Draft Norms’
failure in 2003 did not ruin hopes of negotiating an international legally
binding instrument regulating the matter. In 2014, the UN Human Rights
Council established a Working Group on Transnational Corporations and
Other Business Enterprises. This intergovernmental working group was
given the task of drafting a treaty.’ The first draft regulating activities of

!"Economic and Social Council Resolution 1987/57, Code of Conduct on Transnational Corporations (28 May
1987). Available At: https://digitallibrary.un.org/record/156251?In=en [Accessed 27 August 2020].

2 UN Sub-Commission on the Promotion and Protection of Human Rights, Norms on the Responsibilities of
Transnational Corporations and Other Business Enterprises with Regard to Human Rights (Draft) (26
August 2003). Available At: https:/digitallibrary.un.org/record/501576?In=en [Accessed 27 August 2020].

3 General Assembly Resolution 26/9, Elaboration of an International Legally Binding Instrument on
Transnational Corporations and Other Business Enterprises with Respect to Human Rights, A/HR/RES/26/9
(14 July 2014). Available At: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G14/082/52/PDF/G1408252.pdf?OpenElement [Accessed 27 August 2020].
According to the Resolution, transnational corporations have both a responsibility to respect human rights and
the capacity to foster economic well-being, development, technological improvement and wealth, as well as
causing adverse impacts on human rights. Accordingly, the Human Rights Council, “Decides to establish an
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transnational corporations in the field of human rights and labour rights in
particular was released in July 2018. Still, based on the opposition expressed
by industrialised countries, a treaty, if achieved, would be substantially
empty.* Up until August 2020, the working group had had five sessions, with
a second revised draft legally binding instrument being released in August
2020.° The sixth session of the open-ended intergovernmental working group
took place from the 26" to the 30 of October 2020.6 However, no legally
binding instrument has been adopted so far. In parallel to these
developments, a variety of labour governance initiatives have emerged,
particularly since the nineties. These constitute soft law instruments and
include both multistakeholder and company-iniated schemes aimed at
standard-setting, compliance, and capacity-building, illustrating a move
beyond exclusive reliance on state policy.’

In 2016, the International Labour Conference held a tripartite discussion
on decent work throughout supply chains. The discussion resulted in a
resolution calling for the ILO Governing Body to convene a tripartite
meeting or a meeting of experts to assess the failures and evaluate measures
and guidance programmes. The meeting took place in February 2020, along
with the publication of a report. It was recognised that international labour
standards represent a global consensus and that their suitability to achieve
decent work in global supply chains is reliant on adequate state
implementation. However, while states have a responsibility to ensure

open-ended intergovernmental working group on transnational corporations and other business enterprises
with respect to human rights; whose mandate shall be to elaborate an international legally binding
instrument to regulate, in international human rights law, the activities of transnational corporations and
other business enterprises”.

* Ramona Elisabeta Cirlig, ‘Business and Human Rights: From Soft Law to Hard Law?’ (2016) Vol. 6 No. 2
Judicial Tribune, pp. 228-244.

5 UN Human Rights Council, ‘2™ Revised Draft Legally Binding Instrument to Regulate, in International Human
Rights Law, the Activities of Transnational Corporations and Other Business Enterprises’ (06.08.2020).
Available At:
https://www.ohchr.org/Documents/HRBodies/HR Council/WGTransCorp/Session6/OEIGWG_Chair-
Rapporteur_second_revised draft LBI on TNCs and OBEs_with respect to_Human Rights.pdf
[Accessed 27 August 2020].

¢ UN Human Rights Council, ‘Open-Ended Intergovernmental Working Group on Transnational Corporations
and Other Business Enterprises with Respect to Human Rights’. Available At:
https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx [Accessed 25 March 2021].

7 Kate Macdonald, The Politics of Global Supply Chains (Polity, 2014).
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compliance with legal obligations, they also have different capacities and
resources in regard to both the monitoring and enforcement of the relevant
standards. This disparity is aggravated by the fact that, in global supply
chains, where multinational enterprises are capable of exercising leverage
over the conduct of a supplier or subcontractor, they originate in another
state. Furthermore, transnational litigation is challenging to both the choice
of jurisdiction and law, but also because it is necessary to show that the
transnational corporation had legal control/ responsibility for the actions of
another legal entity.®

Due to the lack of a legally binding regulation, unions continue to support
the development of binding instruments, such as a UN Treaty or an ILO
convention on global supply chains, even if with weak support from both
employers and governments. Other initiatives, moving from either the purely
unilateral or multi-stakeholder spectrum and more akin to collective
bargaining have emerged. Collective bargaining has been recognised as
essential for workers to negotiate agreements regarding wages and working
conditions, with collective agreements being viewed to prosper because they
are enforceable. Within this background, global framework agreements
(GFAs) have emerged. Initially based on a set of identified ‘core labour
standards’, these agreements have gradually expanded in content.
Agreements recently signed and renewed now cover a wide range of labour
standards and act as a new form of transnational labour regulation.
Contributing to the achievement of sustainable development, particularly
relation to its social dimension, global framework agreements can be
analysed as a development in international industrial relations.” Being

8 Laura Knopfel, ‘CSR Communication in Transnational Human Rights Litigations Against Parent Companies’
(2018) Vol. 1 TLI Think! Paper; International Labour Organisation, ‘Achieving Decent Work in Global
Supply Chains: Report for Discussion at the Technical Meeting on Achieving Decent Work in Global Supply
Chains’ (25-28 February 2020), paragraphs 101, 103, 104, 122, 129. Available At:
https://www.ilo.org/wemsp5/groups/public/---ed_dialogue/---
dialogue/documents/meetingdocument/wems_736541.pdf [Accessed 27 August 2020].

° Questioning the role of international framework agreements in the achievement of sustainable development and
highlighting the role of partnerships, where these agreements can be placed. While freedom of association
and trade unions are not explicitly included in sustainable development goal 8, referent to decent work and
economic growth, worker participation is mentioned as an indicator within the goals’ targets and can be
included in regard to good governance and fundamental freedoms. See, Tonia Novitz and Lisa Tortell, ‘The
Role of Labour Standards in Sustainable Development: Theory in Practice?” (2009) International Union
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negotiated and signed by global union federations (GUFs) and multinational
enterprises (MNEs), they are clearly similar to collective agreements.
However, this similarity needs to be discussed. At first sight, global
framework agreements clearly match a general notion of collective
agreement. However, even in regard to more easily identifiable features, an
analysis must be carried. For instance, despite the involvement of an
employer and workers’ representatives, representativeness issues can be
discussed. In particular, global union federations do not have an
internationally given mandate to negotiate collective agreements at the
international level and were, until now, not recognised by multinational
enterprises as legitimate bargaining partners. Other issues are even more
contentious, such as the matter of bindingness, enforcement, and relation to
other sources of labour law.

Global framework agreements are a regulative initiative that, while
intersecting with other regulative efforts, represent an entirely new
development course. This evolution is placed in neither public nor private
governance, belonging to the arena of social partners’ initiatives.'” Hence,
although overlapping with corporate social responsibility (CSR) instruments,
as well as national and international standards, global framework agreements
constitute a distinct regulative attempt. Nevertheless, the implementation,
monitoring, and enforcement of these agreements is not without problems.
For instance, IndustriALL has stated that, while companies seem to be able
to deal with enforceable collective agreements at national level in the
countries where they operate, they seem more reluctant to enter into these
agreements for their global operations, with the legally binding Bangladesh
Accord constituting an exception.!!

Rights Vol. 16 No. 1, pp. 16-17; Tonia Novitz, ‘Engagement with Sustainability at the International Labour
Organisation and Wide Implications for Collective Worker Voice’ (2020) International Labour Review, Vol.
159 No.4, pp. 463-482.

10 International Labour Organisation, ‘Achieving Decent Work in Global Supply Chains: Report for Discussion at
the Technical Meeting on Achieving Decent Work in Global Supply Chains’ (n8), paragraph 116.

"' IndustriALL, ‘Feature: Supply Chain Justice Through Binding Global Agreements’ (15 January 2019).

Available At: http://www.industriall-union.org/feature-supply-chain-justice-through-binding-global-
agreements [Accessed 29 January 2019].
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This dissertation intends to examine several different but related issues.
First it intends to analyse the legal status of global framework agreements.
Hence, based on their aims and global scope, different alternatives of framing
these agreements are examined. In particular, their similarity to collective
agreements is assessed, as well as the possibility of differentiating a narrower
category that are indeed (global) collective agreements. The binding
character and enforcement mechanisms are given particular importance in
the discussion. Likewise, the relation of these agreements to other sources of
labour law is examined, while considering a theory concerning the
intersectionality of different frameworks. This supports the idea according to
which global collective agreements create an independent set of rules that
nevertheless intersect with national collective agreements, as well as
domestic and international labour law. Moreover, the functioning of global
framework agreements is analysed, in regard to the parties, the content,
scope, and implementation mechanisms. Based on the empirical work carried
out, different stakeholders’ views are further assessed. When regulated,
enforcement is given particular consideration. Finally, in order to analyse the
impact of global framework agreements in Cambodia, the implementation
and the enforcement of two agreements in the garment sector is examined,
based on interview data. These agreements are further identified within the
narrower category of global collective agreements, which is clarified in the
terminology section.

1.1.2. State of Research

The first global framework agreement was signed in 1988. However, the
development of global framework agreements, both in number and content,
mostly occurred in the beginning of the twenty first century. Hence,
available research has expanded significantly in the past two decades. A
number of more far-reaching studies have been carried out, mostly focused
on a social dialogue perspective, as well as these agreements’ potential
impact and the analysis of some examples and cases.'”> Also, apart from

12 E.g., Konstantinos Papadakis (ed.), Shaping Global Industrial Relations — The Impact of International
Framework Agreements (Palgrave Macmillan 2011). Available At:
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academic research, the International Labour Organisation (ILO)," global
union federations,'* corporations,'” and the media'® have also provided
reports, articles, or comments on these agreements’ implementation and
impact. Still, as Papadakis, Casale, and Tsotroudi have highlighted, more
research is needed in regard to the parties’ compliance and the application of
remedies or corrective measures when a violation happens. In particular, the
authors have identified a lack of research on the topic of implementation, the

https://link.springer.com/book/10.1057%2F9780230319448 [Accessed 20 March 2017]; Michael Fichter,
Kadire Zeynep Sayim, and Ozge Berber-Agtas, ‘Organisation and Regulation of Employment Relations in
Transnational Production and Supply Networks. Ensuring Core Labour Standards Through International
Framework Agreements? — Report Turkey’ (2012) Friedrich-Ebert-Stiftung Association Turkey Office;
Dimitris Stevis, ‘Global Framework Agreements in a Union-Hostile Environment: The Case of the USA’
(2013) Berlin Friedrich Ebert Stiftung; Jorg Sydow, Michael Fichter, Markus Helfen, Kadire Zeynep Sayim,
and Dimitris Stevis, ‘Implementation of Global Framework Agreements: Towards a Multi-Organisational
Practice Perspective’ (2014) Vol. 2 No. 4 European Review of Labour and Research, pp. 489-503; Felix
Hadwiger, ‘Global Framework Agreements: Achieving Decent Work in Global Supply Chains — Background
Paper’ (International Labour Office 2016); Felix Hadwiger, Contracting International Employee
Participation — Global Framework Agreements (Springer, 2018); Henner Gott (ed.), Labour Standards in
International Economic Law (Springer 2018).

13 E.g., Konstantinos Papadakis (ed.), Cross-Border Social Dialogue and Agreements: An Emerging Global
Industrial Relations Framework? (International Labour Office 2008). Available At:
https://www.ilo.org/wemsp5/groups/public/---dgreports/---dcommy/---
publ/documents/publication/wems_093423.pdf [Accessed 20 May 2020]; Konstantinos Papadakis, ‘Signing
International Framework Agreements: Case Studies from South Africa, Russia and Japan — Working Paper
No. 4’ (International Labour Office 2009). Available At: https://www.ilo.org/wemsp5/groups/public/---
ed_dialogue/---dialogue/documents/publication/wems_158018.pdf [Accessed 20 May 2020]; International
Labour Office, ‘International Framework Agreements and Global Social Dialogue: Lessons from the Daimler
Case — Working Paper No. 46’ (International Labour Office 2010). Available At:
https://www.ilo.org/wemspS5/groups/public/---ed_emp/documents/publication/wems_120440.pdf [Accessed
20 May 2020]; International Labour Office, International Framework Agreements in the Food Retail,
Garment and Chemicals Sectors: Lessons learned from Three Case Studies (International Labour Office
2018). Available At: https://www.ilo.org/wemspS/groups/public/---ed_dialogue/---
sector/documents/publication/wems_631043.pdf [Accessed 20 May 2020].

14 E.g., Lednie Guguen, ‘Inditex and IndustriALL Global Union: Getting Results from a Global Framework
Agreement — Special Report’ (IndustriALL 2014). Available At: http://www.industriall-union.org/special-
report-inditex-and-industriall-global-union-getting-results-from-a-global-framework [Accessed 20 May
2020]; IndustriALL, ‘Agreement with H&M Proves Instrumental in Resolving Conflicts’ (7 January 2016).
Available At: http://www.industriall-union.org/agreement-with-hm-proves-instrumental-in-resolving-
conflicts-0 [Accessed 20 May 2020]; IndustriALL, ‘Using Global Framework Agreements to Organise’ (31
January 2020). Available At: http://www.industriall-union.org/using-global-framework-agreements-to-
organize [Accessed 20 May 2020].

15 E.g., Inditex, ‘Inditex Group Consolidated Annual Account as at 31 January 2020°. Available At:
https://www.inditex.com/documents/10279/645708/Annual+Accounts+2019+Consolidads.pdf [Accessed 20
May 2020].

16 E.g., Phil Bloomer, ‘To Respect Human Rights, Fashion Needs Business, Unions and Governments’ The
Guardian (17 November 2014). Available At: https://www.theguardian.com/sustainable-business/sustainable-
fashion-blog/2014/nov/17/to-respect-human-rights-fashion-needs-business-unions-and-governments
[Accessed 20 May 2020].
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improvement of working conditions, and the promotion of freedom of
association and collective bargaining, particularly in countries with poor
labour standards or their inadequate implementation.!” The empirical work
carried out under this project can provide some insights in regard to these
issues and the latest point in particular. Interviews carried out with
IndustriALL affiliates in Cambodia, non-governmental organisations, and a
multinational enterprise’s representative in the country showed that, for
H&M in particular, and despite still being in an early stage of development,
activities are indeed carried out under the agreement and disputes are in fact
addressed.

The following paragraphs provide an overview of the current stage of
development in discussions regarding both the impact and future of global
framework agreements. A list of selected cases, consistently repeated in
literature and considered to illustrate key ways in which global framework
agreements have been used and disputes have been settled, is provided. The
listed cases show that often the settlement of industrial relations issues is
resolved outside existing grievance mechanisms, with agreements being used
as a basis for asserting workers’ rights, sometimes together with cross-border
mobilisation and a threat of contract termination. Other developments,
namely recommendations and discussions in regard to the implementation
and impact of global framework agreements are included. Developments
published by IndustriALL, both in terms of positive impact examples and
activities carried out for follow-up and the exchange of information are also
described. In regard to the garment industry, public information, made
available by the relevant global union federation or the multinational
enterprise and concerning the implementation of the studied agreements is
outlined. A case regarding Inditex’s agreement and the resolution of a child
labour case in Portugal, previously analysed in a publication for this project,

17 Konstantinos Papadakis, Giuseppe Casale, and Katerina Tsotroudi, ‘International Framework Agreements as
Elements of a Cross-Border Industrial Relations Framework’ in Konstantinos Papadakis (ed.), Cross-Border
Social Dialogue and Agreements: An Emerging Global Industrial Relations Framework? (International
Labour Office 2008), pp. 78-79.
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is also referred.!® Lastly, issues regarding the withdrawal and cancellation of
agreements are further addressed.

The following points provide an overview of cases previously analysed in
literature concerning the role of global framework agreements in facilitating
unionisation. A first example concerns a previous version of
DaimlerChrysler’s agreement, first signed in 2002 and last renewed in 2012,
which was used to solve a dispute between a Turkish supplier and the
multinational enterprise. In 2002, workers undertook industrial action, based
on the employer’s refusal to bargain with the union and its neglect for trade
union rights. The company laid off 400 workers, incurring in a breach of the
global framework agreement, which was also applicable to suppliers. The
agreement acknowledged the human right to form trade unions and the
respect for collective bargaining, while asserting that “freedom of
association will be granted even in those countries in which freedom of
association is not protected by law”. As for suppliers, the global framework
agreement declared that the multinational enterprise “supports and
encourages its suppliers to introduce and implement equivalent principles in
their own companies” and it expected “its suppliers to incorporate these
principles as a basis for relations”. This incorporation was regarded “as a
favourable basis for enduring business relations”. A cross-border
mobilisation with IMF’s Turkish affiliate and a threat of contract cancelation
by Daimler led to a settlement allowing the reinstatement for the majority of
workers.!” A second example concerns Telefonica’s agreement. UNI’s
Brazilian affiliate Sintetel used the global framework agreement to organise
and increase membership. By referring to the agreement, the union was able
to oppose call centres’ opposition to unionisation and increased almost five
times its membership. Likewise, a contribution to the organisation of workers
and the fighting of layoffs has also been found in Puerto Rico and Chile.*
The third example refers to the implementation of IKEA’s global framework

'8 Fabiana Avelar Pereira, ‘Global Policy Instruments for Unions in the Global Economy’ in Adalberto Perulli
(ed.), New Industrial Relations in the Era of Globalisation (Wolters Kluwer 2018).

19 Susan Hayter, The Role of Collective Bargaining in the Global Economy (Edward Elgar Publishing 2011), pp.
291-292.

2 Jamie K. MacCallum, Global Unions, Local Power: The New Spirit of Transnational Labour Organising
(Cornell University Press 2013), p. 44.
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agreement in the United States. The agreement served as a dialogue basis to
deal with IKEA’s subsidiary Swedwood’s anti-union behaviour. The national
trade union resorted to the global framework agreement to organise workers
and take the problems to IKEA’s top management. Based on the agreement
and through a transnational solidarity campaign involving the national trade
union, BWI, and Swedwood’s Swedish union representative, workers voted
in favour of union representation and were able to achieve their first
collective bargaining agreement.?! A fourth example, found in Felix
Hadwiger’s work, refers to the implementation of Carrefour’s agreement
with UNI Global Union in Colombia. The conduct of the company’s local
management, the political context, and consequent danger associated with
trade union engagement placed Colombia as one of the rare countries in
which Carrefour possessed no independent trade unions. After efforts to
create a trade union in 2009 and 2010 purportedly resulted in dismissals, UNI
Global Union carried out an investigation in 2011. Subsequently, based on
the global framework agreement, the global union requested Carrefour’s
central management to guarantee the respect of ILO Conventions No. 87 and
No. 98, as well as Convention No. 135 in Colombia. As Felix Hadwiger
highlights, the agreement was deemed to have contributed to the formation
of a trade union at the company’s subsidiaries in Colombia. A collective
agreement was signed in 2012 and, after Carrefour sold its subsidiaries in
Colombia to Cencosud, the new owner agreed to comply with the global

2! See, Nikolaus Hammer, ‘International Framework Agreements: Global Industrial Relations Between Rights
and Bargaining’ (2005) European Review of Labour and Research Vol. 11 No. 4, pp. 511-530; Papadakis
(ed.), Cross-Border Social Dialogue and Agreements: An Emerging Global Industrial Relations Framework?
(n13); Keith Ewing, ‘International Regulation of the Global Economy: The Role of Trade Unions’ in B.
Bercusson and C. Estlund (eds), Regulating Labour in the Wake of Globalisation: New Challenges New
Institutions (Hart Publishing 2008), pp. 221-226; Dimitris Stevis, ‘The Impacts of International Framework
Agreements: Lessons from the Daimler Case’ in Konstantinos Papadakis (ed.) Shaping Global Industrial
Relations: The Impact of International Framework Agreements (Palgrave Macmillan 2011), pp. 116-142;
McCallum, Global Unions, Local Power: The New Spirit of Transnational Labour Organising (n20);
Nathaniel Popper N, ‘IKEA’s U.S. Factory Churns Out Unhappy Workers’ Seattle Times (2011). Available
At: https://www.seattletimes.com/business/ikeas-us-factory-churns-out-unhappy-workers/ [Accessed 2
December 2017]; BWI, ‘Support the Workers at the Swedwood Plant in Danville’ (12 July 2011) Virginia.

Available At: http://connect.bwint.org/default.asp?index=3611&Language=EN [Accessed 2 December 2017];
BWI, ‘100,000 Support Swedwood Workers in Danville’ (22 July 2011). Available At:

http://connect.bwint.org/default.asp?index=3627&Language=EN [Accessed 2 December 2017]; César F.
Rosado Marzan, ‘Organising with International Framework Agreements: An Explanatory Study’ (2014) Vol.
4 UC Irvine Law Review, pp. 725-780; BWI, ‘Swedwood Unions in Poland Sign Collective Bargaining
Agreement’ (6 February 2016). Available At:
http://connect.bwint.org/default.asp?Index=4675&Language=EN [Accessed 2 December 2017].

29



agreement and the established social dialogue structure. This led to the
signing of a new, improved, collective agreement with Cencosud.?? As Felix
Hadwiger states, “Considering that Colombia is widely regarded as a
dangerous country for trade unions, this an exceptional development induced
and promoted by Carrefour’s GCA and ILO Convention No. 135”2 Other
examples listed in literature include G4S’s agreement in the United States,
South Africa, India, Ghana, and Malawi.?* It is worth noting that, while
global framework agreements have contributed to the resolution of the
mentioned issues, these were based on a solidarity mobilisation, an active
involvement of the global union or its affiliates, and cooperation by the
multinational enterprise. Dispute settlement provisions comprised in the
agreements were not used.

Global union federations and IndustriALL in particular have also provided
material concerning parties’ expectations, activities conducted for the
exchange of information, as well as positive impact cases, particularly in
regard to anti-union behaviour and transnational solidarity, functioning in the
background of global framework agreements.?’ In some cases, the agreement
was viewed by the parties as a potentiator of workers’ rights.?® Awards can

22 Hadwiger, Contracting International Employee Participation — Global Framework Agreements (n12), pp. 141-
143.

3 ibid, p. 143.

2 McCallum, Global Unions, Local Power: The New Spirit of Transnational Labour Organising (n20), pp. 44-
45.

% In 2013 IndustriALL’s Global Union’s Executive Committee, which represents 50 million workers from
several industrial sectors, presented an action plan on sustainable industrial policy. This was based on the
construction of a common understanding among affiliates on union priorities, developing a strategic approach
to sustainability for each industry sector, sharing effective strategies for influencing governments on
sustainable industrial policies, using trade union networks in multinational companies to identify joint
actions, and develop regional workshops able to identify key sustainability issues and establish joint actions.
Discussions focused on trade union networks and global framework agreements. Both positive and negative
examples of global framework agreements were discussed and a working group to monitor the content and
implementation of global agreements, as well as a Charter of Principles to Confront Corporate Bad Behaviour
were discussed. See, IndustriALL, ‘IndustriALL Executive Launches Action on Sustainable Industrial Policy’
(30 May 2013). Available At: http://www.industriall-union.org/industriall-executive-launches-action-on-
sustainable-industrial-policy [Accessed 29 January 2019]; IndustriALL, ‘IndustriALL Global Union’s Charter
of Solidarity in Confronting Corporate Violations of Fundamental Rights’. Available At:
http://www.industriall-union.org/industriall-charter-of-solidarity [Accessed 4 September 2020].

For instance, the Siemens Workers” Union expected that the actions developed by the global union networks of
the company and the global framework agreement would defend workers’ rights, fight de-unionisation, and
other labour issues faced by workers at Siemens in India. See, IndustriALL, ‘Global Networks and GFA
Expected to Defend Workers” Rights at Siemens in India’ (11 October 2012). Available At:
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also be counted among positive examples of these agreements’ application.?’
In November 2018, IndustriALL’s global framework agreement working
group met at the ILO in order to report on global framework agreements’
implementation and reinforcement. The working group, composed of
representatives from all continents and sectors, presented remarks and
recommendations to the global union’s secretariat and executive. The
importance of local involvement, the use of global agreements as a remedy
to violations and their prevention, and the need of training in regard to these
agreements’ implementation, were among the factors highlighted. The
contribution of global framework agreements in workers’ organisation was
discussed, with examples regarding the textile industry in Bangladesh and
Turkey, auto companies, the role of different actors, and the impact of global
agreements in social dialogue. Case studies on effects the of global
framework agreements in the improvement of workers’ rights and their
contribution to both organising and dispute settlement were presented,
referring to H&M, Total, Solvay, and Siemens. A stronger use of due
diligence language, as well as ILO tools and mechanisms were
recommended.?® In January 2019, IndustriALL published an article arguing
for the need to ensure an enforcement mechanism that not only avoids the
drawbacks of the United Nations Commission on International Trade Law
(UNCITRAL) Rules process, but it is also faster, cheaper, not overly
bureaucratic, and directly accessible to trade unions. It also highlighted that,
while some agreements refer to the ILO as a potential arbitrator, the ILO
“has made clear that it is not able to take on this role”.*® These and other
related issues are discussed throughout chapter 5 and chapter 6 in regard to
the enforcement of global framework agreements.

http://www.industriall-union.org/global-networks-and-gfa-expected-to-defend-workers-rights-at-siemens-in-

india [Accessed 29 January 2019].

" ThyssenKrupp’s global framework agreement won the silver medal for its conflict resolution model at the
Germany’s ‘Works, Council Day’ in 2016. See, IndustriALL, ‘ThyssenKrupp Launches Online Violations
Reporting System’ (30 March 2016). Available At: http://www.industriall-union.org/thyssenkrupp-launches-
online-violations-reporting-system [Accessed 17 November 2020]; IndustriALL, ‘Global Agreement with
ThyssenKrupp Receives Award’ (15 November 2016). Available At: http://www.industriall-union.org/global-
agreement-with-thyssenkrupp-receives-award [Accessed 29 January 2019].

2 IndustriALL, ‘Global Framework Agreements Are Strategic Tools’ (12 November 2018). Available At:
http://www.industriall-union.org/global-framework-agreements-are-strategic-tools-confirms-working-grou

[Accessed 29 January 2019].
» IndustriALL, ‘Feature: Supply Chain Justice Through Binding Global Agreements’ (n11).

31



It is relevant to note that global framework agreements are influenced by the
economic sector in which the company operates. Agreements in the garment
industry have been considered particularly difficult to negotiate, due to the
fragmentation of the workforce and labour market.*® Still, when signed,
literature has denoted a general positive impact. Available information on
meetings and initiatives carried out by global union federations, companies,
and other relevant stakeholders has expanded.’! Likewise, data regarding the
agreements selected as the focus of the empirical study has increased. For
instance, Inditex’s agreement improved dialogue between management and
a supplier factory in Portugal, preventing the termination of the supplying
contract and addressing child labour occurrences in the context of an
economic crisis.*” Inditex’s agreement has also contributed to the

3% See, Glynne Williams, Steve Davies, and Crispen Chinguno, ‘Subcontracting and Labour Standards:
Reassessing the Potential of International Framework Agreements’ (2015) British Journal of Industrial
Relations Vol. 53 No. 2, p. 185.

3! For instance, in September 2018, a meeting of more than 130 trade union leaders from Turkey and Bangladesh
gathered to exchange experiences and knowledge on union organising, collective bargaining, collective
agreements, and social dialogue within the context of global framework agreements. Global brands that have
signed global framework agreements, namely Inditex, H&M, ASOS, Tchibo, and Esprit, also took part. The
impact of global framework agreements in organising, collective bargaining, elimination of gender-based
violence, and the development of good industrial relations across supply chains was evaluated. The importance
of adequate implementation and monitoring was emphasised. Moreover, the production countries shared
experiences of best monitoring practices and supported the existence and development of national monitoring
committees. See, IndustriALL, ‘Implementing Global Agreements with Brands in the Garment Sector’ (3
October 2018). Available At: http://www.industriall-union.org/implementing-global-agreements-with-brands-
in-the-textile-and-garment-sector [Available 29 January 2019].

32 Martin Eaton and Carlos Pereira da Silva, ‘Portuguese Child Labour: Manufacturing for Change or Continuing
Exploitation in the Textiles Industry?’ (1998) Vol. 5 No. 3 Childhood, pp. 325-343; El Pais, ‘Una Empresa
Subcontratada por Zara en Portugal Utiliza Mano de Obra Infantil, Segiin un Semanario’ (27 May 2006).
Available At: https:/elpais.com/sociedad/2006/05/27/actualidad/1148680803_850215.html [Accessed 8
March 2017]; Sonia Dominguez, ‘Un Semanario de Portugal Denuncia que Una Empresa Subcontratada por
Zara explota a Nifios’ El Mundo (27 May 2006). Available At:
https://www.elmundo.es/elmundo/2006/05/27/sociedad/1148728729.html [Accessed 8 March 2020]; Nucleo
de Profesionales Y Técnicos del Partido Comunista de Madrid, ‘Trabajo Infantil para Zara en Portugal’ (27
May 2006). Available At: http://www.profesionalespcm.org/ php/MuestraArticulo2.php?id=6279 [Accessed
8 March 2020]; Diario de Felgueiras, ‘Trabalho Infantil em Felgueiras’ (27 May 2006). Available At:
http://josecarlospereira.blogspot.com/2006/05/trabalho-infantil-em-felgueiras.html [Accessed 8 March 2017];
Ultimas Noticias, ‘Contratada da Zara em Portugal Explora Trabalho Infantil’ (27 May 2006). Available At:
https://noticias.uol.com.br/ultnot/lusa/2006/05/27/ult611u72212.jhtm [Accessed 8 March 2017]; Publico,
‘Zara Investiga Caso de Trabalho Infantil em Fornecedor Portugués’ (30 May 2006). Available At:
https://www.publico.pt/2006/05/30/jornal/zara-investiga-caso-de-trabalho--infantil-em-fornecedor-portugues-
81649 [Accessed 8 March 2017]; Natalia Faria, ‘Zara Mantém Negocios com Fabrica que Empregava
Menores’ Publico (24 July 2008). Available At: https://www.publico.pt/2008/07/24/jornal/zara-mantem-
negocios-com-fabrica-que-empregava-menores-269853 [8 March 2020]; Ana Maria Henriques, ‘Um Tergo da
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reinstatement of more than 200 trade union members who had been
dismissed in Peru and Cambodia, as well as the subsequent increase in trade
union membership.** Likewise, H&M’s agreement proved to be instrumental
in solving industrial conflicts through trade union recognition in Myanmar
and by reinstating workers in Pakistan.** Global framework agreements have
been considered an important tool in guaranteeing fundamental labour rights,
both in the multinational enterprise’s headquarters, but also along the supply
chain. While this might be true for some of the company’s supplying
countries, the empirical work carried out found a set of glitches in the
settlement of disputes in Cambodia. In 2014, a special report regarding the
global framework signed between Inditex and IndustriALL was published.
In the report, Inditex’s agreement was considered a success model for the
garment sector. According to the report, the agreement had proven to have a
positive impact, helping to reinstate workers expelled for being union
activists, raising salaries, and promoting freedom of association.>> However,
as it developed in chapter 6, such positive impact was not entirely confirmed
by the interviews conducted in Cambodia.

In December 2018, the national monitoring committees (NMCs), which exist
in some cluster countries and were created under H&M’s agreement met to
discuss dispute resolution recommendations and agreed on a framework for

Moda Fabricada Para a Inditex ¢ Made in Portugal’ Publico (6 May 2013). Available At:
https://www.publico.pt/2013/05/06/jornal/um-terco-da-moda-fabricada-para-a-inditex-e-made-in-portugal-
26480195 [Accessed 8 March 2017]; Confederagdo Geral dos Trabalhadores Portugueses (CGTP),
‘Sindicatos Assinaram Acordo Global’ (26 September 2013). Available At: http://www.cgtp.pt/accao-e-luta-
geral/6710-sindicatos-assinaram-acordo-global [Accessed 8 March 2017]; International Programme on the
Elimination of Child Labour, Estudo Sobre a Aplicagcdo das Convengées No. 138 e No. 182 da OIT e suas
Recomendacoes na Legislacdo Nacional dos Paises da CPLP - Portugal (International Labour Organisation
2013).

3 Doug Miller, ‘Preparing for the Long Haul: Negotiating International Framework Agreements in the Global
Textile, Garment and Footwear Sector’ (2004) Vol. 4 No. 2 Global Social Policy, pp. 215-239; Doug Miller
and Catia Gregoratti, ‘International Framework Agreements for Workers’ Rights? Insights from River Rich
Cambodia’ (2011) Vol. 2 No. 2 Global Labour Jornal, pp. 84-105.

3% See, Caroline da Graga Jacques, Maria Jodo Nicolau dos Santos and Maria Soledad Etcheverry Orchard,
‘Decent Employment Opportunities in Global Value Chains: The Case of the Textile and Clothing Sector’ in
C. Machado and J. P. Davim (eds), Management for Sustainable Development (River Publishers 2016), pp.
125-148; H&M, ‘Conscious Actions Sustainability Report’ (2015), p. 53; IndustriALL, ‘Agreement with
H&M Proves Instrumental in Resolving Conflicts’ (n14).

35 Guguen, ‘Inditex and IndustriALL Global Union: Getting Results from a Global Framework Agreement —
Special Report’ (n14).
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a global dispute resolution mechanism. As provided in IndustriALL’s
website and stated by Mats Svensson, International Secretary of IF Metall,
the Swedish affiliate to the global framework agreement, the procedural
recommendations allow for a structured and result oriented dispute
settlement, which is focused on local resolution, meaning problems are
initially tackled closer to where occur.’® However, as unveiled in chapter 6,
the interviews carried out reveal that dispute settlement mechanisms at the
local level function poorly. The content, supply chain references, and dispute
settlement provisions comprised in these agreements are further developed
in chapter 6, focused on the empirical findings. In a similar development, in
November 2019 Inditex and IndustriALL extended the global framework
agreement first signed in 2007. A novelty of the renewed agreement is the
establishment of a global union committee, composed by union
representatives of the company’s six main production clusters and
representatives from Comisiones Obreras and UGT, two Spanish trade
unions.?” The committee allows for a direct involvement of local unions in
the implementation of the global framework agreement to the relevant
clusters and the exchange of best practices in regard to the promotion of
freedom of association and the right to collective bargaining, as well as the
grounds for improving of working conditions. The committee can also
receive the advice of union experts.*8

Finally, new developments include the withdrawal or cancellation of global
framework agreements, which should not be ignored. In January 2018
IndustriALL and national unions representing LafargeHolcim workers

3¢ IndustriALL, ‘IndustriALL Unions Negotiate Global Dispute Resolution Mechanism with H&M’ (20
December 2018). Available At: http://www.industriall-union.org/industriall-unions-negotiate-global-dispute-
resolution-mechanism-with-hm [Accessed 29 January 2019].

37 As stated in the agreement, the global union committee is composed by one member representing the African
production cluster, one member representing the Americas production cluster, four members representing the
Asian clusters, two representing the Western European clusters and one representing the Eastern European
cluster.

38 Inditex, ‘Inditex and IndustriALL Global Union Agree to Create a Global Union Committee’ (13 November
2019). Available At:
https://www.inditex.com/article?articleld=6405 12 &title=Inditex+and+IndustriALL+Global+Union+agree+to
+create+a+Global+Union+Committee [Accessed 14 July 2020]; IndustriALL, ‘IndustriALL and Inditex
Create a Global Union Committee’ (13 November 2019). Available At: http://www.industriall-

union.org/industriall-and-inditex-create-a-global-union-committee [Accessed 14 July 2020].
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globally voiced their indignation due to the company’s unilateral decision to
withdraw its signature of the global framework agreement “designed to build
positive industrial relations throughout the company”.* Also, in January
2019 IndustriALL suspended its agreement with Volkswagen due to the
company’s constant refusal to afford the same rights to its workers in
Chattanooga, Tennessee, USA.*

1.2. Purpose and Research Questions

This project has four general aims. First, it intends (1) to analyse whether,
and to what extent, global framework agreements can be considered
collective agreements. Accordingly, an examination of global framework
agreements in relation to the core features of a collective agreement is carried
out. The hypothesis put forward is that some global framework agreements
indeed fit within the notion of collective agreement. Defining a narrower set
of global framework agreements as possible collective agreements carries
with it an array of connotations. In particular, the ‘collective agreement’ label
entails a particular placement in the hierarchy of labour law sources, a
recognised binding character, and a set of commonly agreed rights and
obligations. A particular set of agreements, with certain characteristics, are
indeed identified as collective agreements. Regardless of whether judicial
enforcement is allowed and whether they fit the different countries’ formal
national requirements, these are collective agreements, whose issues should
be jointly solved by the parties, within the meaning of collective autonomy.
Chapter 3 illustrates that, despite particularities in different national systems,
the binding effect is a distinctive feature of the collective agreement. As a
minimum, a collective agreement binds the parties and the employees
covered by it. Moreover, it represents a protection for workers, entailing a

3 IndustriALL, ‘Unions Outraged Over LafargeHolcim’s Sudden U-turn on Global Commitments’ (10 January
2018). Available At: http://www.industriall-union.org/unions-outraged-over-lafargeholcims-sudden-u-turn-
on-global-commitments [Accessed 29 January 2019].

* IndustriALL, ‘IndustriALL Suspends Global Agreement with Volkswagen’ (21 January 2019). Available At:

http://www.industriall-union.org/industriall-suspends-global-agreement-with-volkswagen [Accessed 29
January 2019].
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‘codification’ of standards, comparable to those comprised in statutes. The
actual implementation of two agreements considered to fit into this notion is
further addressed, through an empirical examination of their operation within
a specific, challenging, and limited context. Based on these findings, this
dissertation intends to construct an identification framework for global
frameworks that fit within the concept of collective agreement.

Additionally, this dissertation intends (2) to understand the functioning of
global framework agreements, through both a literature and content
analysis of different agreements. This entails an examination of the different
key provisions that constitute a global framework agreement, including the
scope, content, implementation, monitoring, and (when existing) the
enforcement mechanisms comprised.

Based on the empirical material gathered, this dissertation further attempts
(3) to assess the impact of global collective agreements in protecting and
promoting labour rights in Cambodia. The project aims to understand
whether, and if so, to what extent, these documents have had a meaningful
impact in the improvement of working conditions and industrial relations in
Cambodia. Besides an overall content and literature analysis of global
framework agreements, the third research aim focuses on two agreements,
identified within the narrower category of global collective agreements, and
examines their impact within a specific sector and country. This work is
based on both an examination of available documents and complemented
with the empirical work conducted in 2019 and 2020.

Finally, the project intends (4) to understand how the regulatory
framework created by global collective agreements intersects with other
regulatory frameworks (i.e., both domestic collective agreements and
statutory legislation at the national and international level) and analyse the
consequences of such intersections (i.e., the relationship developed
between these different legal systems). Hopefully, this research can lead to
advances in the understanding and evaluation of future global framework
agreements, as more companies sign or renew these instruments.
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To achieve these purposes, this thesis answers the following four research
questions and their corresponding sub-questions:

(1) What is the legal status of global framework agreements?

Answering the first research question entails an examination of various
issues, which are also connected to the empirical component of the present
work. First, analysing the legal status of global framework agreements
requires a consideration of the alternative ways of viewing these agreements.
Two alternatives are examined and discussed in chapter 4. These include the
possibility of viewing these agreements as contracts, enforceable within
private international law, or as collective agreements. Second, taking into
consideration the adopted terminology, the concept of global framework
agreement and global collective agreement needs to be clearly demarcated.
Accordingly, the extent to which global collective agreements constitute a
narrower concept when compared to global framework agreements has to be
explained and answered. As developed in chapter 4, besides fulfilling the
constitutive elements of a global framework agreement, global collective
agreements need to satisfy the core features of the concept of collective
agreement, which are defined in chapter 3. This fulfilment can be more or
less restrict, depending on the global agreement itself and the relevance of
the core feature considered. Accordingly, the first question requires
analysing whether global framework agreements should be viewed as pure
private law contracts, made legally enforceable through private international
law, or within the concept of collective agreement, based on core features of
the notion. This analysis is based on the identification of the broader category
of transnational company agreements, which encompasses global framework
agreements. Through a content evaluation of different global framework
agreements, an even narrower concept, of global collective agreements, can
be identified. Hence, within the notion of global framework agreements, a
stricter group of agreements, which fulfil an additional set of criteria can be
selected. This entails analysing global framework agreements based on the
following core features of the concept of collective, which are identified in
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chapter 3: bilaterality and the parties’ representativeness, voluntariness,
bindingness, enforcement, scope, content, form, and relation to statutory law
and other collective agreements. Third, and greatly based on the interviews
carried out, the signatory parties’ views regarding the legal status of global
framework agreements need to be analysed. Likewise, and also centred
around the information gathered through the conducted interviews, other
stakeholders’ views on these agreements legal status have to be pondered.
These include the views of affiliated trade unions, multinational enterprises,
global union federations, and non-governmental organisations. Finally, a
fourth point to reflect on refers to global framework agreements’ binding
character. This reflection demands the analysis of the enforcement
mechanisms comprised in these agreements and the interviewees’ views.
Particular focus must be given to the creation of binding commitments and
their enforceability, which is especially controversial in this context. Issues
regarding global framework agreements’ aims and the need (or lack of) legal
enforceability are examined. The views of interviewees in regard to the legal
status and binding character of global framework agreements further
contribute in answering the first research question.

(2) How do global framework agreements function?

Looking into the functioning of global framework agreements entails an
examination of these agreements’ parties, content, implementation
mechanisms, and scope. The scope is considered in relation to an
agreement’s references to the supply chain. Likewise, the implementation,
monitoring mechanisms also need to be analysed. When existing, the
operation of an agreement’s enforcement mechanisms is also examined. This
consideration is connected to the binding character of an agreement, referent
to the first research question. The possibility of resorting to judicial
enforcement of an agreement is further studied. This involves a consideration
of agreements that explicitly exclude the possibility of legal effects and those
that allow it. Hence, agreements that explicitly or implicitly permit the
possibility of the parties to resort to court and those that clearly refer the
applicable law are examined. Finally, answering the second research
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question entails an analysis of the parties’ obligations or responsibilities
created by global framework agreements. Thus, the second research question
involves a thorough examination of the content of global framework
agreements. The main topics addressed by these agreements, besides the
minimum content, based on the ILO Declaration on Fundamental Principles
and Rights at Work, are listed. Likewise, the different scopes of application
mentioned in the agreements are identified and systematised. The
implementation mechanisms, varying from broad references to joint
implementation, dissemination, training, and monitoring are further
identified. For agreements that tackle enforcement, the different dispute
settlement procedures are discussed and systematised. Responsibilities
arising from the agreements’ implementation and enforcement, particularly
in regard to dissemination, transparency, and monitoring are catalogued and
problems are discussed, based on literature and information gathered in
interviews. Moreover, concerns found in interviews carried out and the
analysis of global framework agreements’ content are considered when
making suggestions to be considered in the renewal, negotiation, and
signature of future global framework agreements.

(3) What is the impact of global collective agreements in protecting
and promoting labour rights in Cambodia?

The answer to the third research is primarily based on the interview work.
Taking into consideration the broader category of global framework
agreements, this examination focuses on the impact of the narrower category
of global collective agreements. These include more detailed requirements,
promoting the possibility of a more positive impact. Two global collective
agreements, Inditex’s and H&M’s, are selected as the analysis focus. A
determination of whether and how these agreements have been implemented
and disseminated is included in the analysis. Hence, focused on the
implementation of two global collective agreements in Cambodia, the
activities developed under the agreements, stakeholders’ views of the
agreements’ impact, the use, and results of enforcement mechanisms are
examined. An examination of whether and how the dispute settlement
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mechanisms have been used is integrated.*' Answering the third research
question further entails looking into literature and public resources made
available by companies, global union federations, and trade unions. Hence,
academic, corporate, media, and trade union discourses are used in the
construction of these agreements’ impact. Nevertheless, the interviews
conducted constitute the key source of information. Empirical limitations are
acknowledged, as the interviews focus on the implementation and impact of
two global collective agreements, within one industry, and one country.
Accordingly, findings are restricted to this specific context. An attempt to
surpass some of these limitations and support more general conclusions
justifies a comprehensive use of company reports, global union federations’
resources, and case study-based literature.

(4) How and to what extent do the obligations established by global
collective agreements intersect with the international and
domestic statutory legislation? Moreover, how do they intersect
with national collective agreements emerging from domestic
industrial relations systems?

The fourth research question addresses a more theoretical concern. Already
in the beginning of the nineteenth century, when collective agreements were
not judicially enforceable, Sinzheimer argued that they possessed a
normative force as law.*? In his perspective, trade unions and employers’
organisations possessed a ‘law-creating capacity’ and collective agreements
constituted real, ‘living’ law (as expressed by Ehrlich*}). For Sinzheimer,
states should recognise this socially-created law and promote these
organisation’s law-making capacity.** Based on these ideas, the fourth

4 According to the structure summarised in European Commission and the ILO’s database. See, European
Commission and the ILO — Employment, Social Affairs & Inclusion, ‘Database on Transnational Company
Agreements’. Available At: https://ec.europa.eu/social/main.jsp?catld=978&langld=en [Accessed 1 February
2019].

2 Ruth Dukes, ‘Hugo Sinzheimer and the Constitutional Function of Labour Law’ in Guy Davidov and Brian
Langille (eds), The Idea of Labour Law (Oxford University Press 2013).

4 Eugen Ehrlich, Fundamental Principles of the Sociology of Law (Routledge 2002, originally published in 1936
by Harvard University Press).

# Lord Wedderburn, ‘Inderogability, Collective Agreements, and Community Law’ (1992) Industrial Law
Journal Vol. 21 No. 4, pp. 84-85.
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question departs from the concept of collective autonomy, developed by
Gino Giugni, and the idea that, based on mutual recognition, the social
partners can create a framework, separate and parallel to the state’s. The
normative organisation of this intersindacale community is grounded on the
collective agreement, which is negotiated between the two sides of the labour
relation.*> However, as Gino Giugni stated, the ordinamento intersindacale
(i.e., inter-union system) is not a closed system. It interacts with the state’s
legal order. As collective agreements at the international level, global
collective agreements could create an original and independent framework
from the state’s that, nevertheless, intersects with phenomena that is
considered legally relevant and regulated in both domestic and international
legislation. Furthermore, this international ordinamento (i.e., order) also
intersects with nationally developed ordinamenti, whose primary sources are
usually national collective agreements. These ideas and Giugni’s theory in
particular are further developed in chapters 5, 6, and in the conclusions,
comprised in chapter 7. In this context, the aim of this project is to analyse
the extent to which there is an intersection between the three systems and
what are the consequences of such intersection. This is visible in the text of
some global collective agreements, which comprise provisions regarding
their relation to national legislation and collective agreements, while others
do not.

1.3. Terminology

The term ‘global framework agreement’, used throughout the dissertation,
refers to a particular, narrower type of transnational company agreements.*

13

According to Eurofound, transnational company agreements are: “an

# Jlidio Duarte Rodrigues, Concorréncia de Convengées Colectivas de Trabalho (Estudos do ISCAA 1981), pp.
53-74.

46 Using the term ‘transnational collective agreements’ as encompassing international framework agreements and
European framework agreements. See, Stephen Mustchin and Miguel Martinez Lucio, ‘Transnational
Collective Agreements and the Development of New Spaces for Union Action: The Formal and Informal
Uses of International and European Framework Agreements in the UK’ (2017) Vol. 55 No. 3 British Journal
of Industrial Relations, pp. 577-601.
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agreement comprising reciprocal commitments, the scope of which extends
to the territory of several States and which has been concluded by one or
more representatives of a company or a group of companies on the one hand,
and one or more workers’ organisations on the other hand, and which covers
working and employment conditions and/or relations between employers and

workers or their representatives.

In 2009, in its report ‘European and International Framework Agreements:
Practical Experiences and Strategic Approaches’, Eurofound structured
transnational company agreements into international framework agreements
(IFAs)/global framework agreements (GFAs) and European framework
agreements (EFAs).*® While the terms international framework agreement
and global framework agreement can be used interchangeably, this
dissertation has opted to consistently use the term global framework
agreement. Eurofound defines global framework agreements as instruments
serving “fo establish an ongoing relationship between a multinational
enterprise and a global union federation (GUF) to ensure that the company
adheres to the same standards in every country in which it operates”.*
According to Eurofound, these agreements possess a global scope of
application, are signed by global union federations, and intend to warrant the
labour standards throughout the enterprise’s worldwide operations. In
contrast, European framework agreements do not have a global scope, but a
European scope instead.>

47 European Commission, ‘Commission Staff Working Document, Transnational Company Agreements:
Realising the Potential of Social Dialogue’ (2012).

4 Volker Teljohann, Isabel da Costa, Torsten Miiller, Udo Rehfeldt, and Reingard Zimmer, European and
International Framework Agreements: Practical Experiences and Strategic Approaches (European
Foundation for the Improvement of Living and Working Conditions 2009).

4 Eurofound, ‘International Framework Agreement’ (20 December 2019). Available At:
https://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-dictionary/international-
framework-agreement [Accessed 27 January 2020].

5% Eurofound, ‘European Framework Agreement’ (February 2013). Available At:
https://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-dictionary/european-framework-
agreement [Accessed 1 May 2019].
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The notion of global framework agreements selected and used is based on
Eurofound’s definition and Drouin’s identification of four elements.
Accordingly, a global framework agreement must comprise four constitutive
elements: 1) the involvement of a global union federation in the agreement’s
negotiation and signature, 2) an ILO, rights-based content, 3) some type of
implementation mechanism(s), and 4) a reference(s) to the multinational
enterprise’s suppliers and business partners.>!

The concept of global collective agreements is contained within the notion
of global framework agreements. Global collective agreements have a global
scope, call for the same aims, and are signed by global union federations.
However, they are narrower in the sense they must possess particular features
that not all global framework agreements comprise. For a global framework
agreement to be considered as a global collective agreement, besides the four
mentioned constitutive elements, key features of collective agreements need
to exist. These were not considered in a restricted sense, with the possibility
of fulfilment on a scale evaluation. Some features should be entirely fulfilled,
namely the existence of an enforcement mechanism. Still, even for these,
variations are allowed. Hence, different forms of enforcement mechanisms
are present throughout the various agreements. Differently, other features
might be more or less explicitly fulfilled, such as an explicit reference to
good faith or the relationship between the different sources of labour law.
Hence, the use of the term ‘global collective agreement’ is based on global
framework agreements’ constitutive elements and the core features of
collective agreements, presented and described in chapter 3.

3! Renée-Claude Drouin, ‘Promoting Fundamental Labour Rights through International Framework Agreements:
Practical Outcomes and Present Challenges’ (2010) Vol. 31 No. 59 Comparative Labour Law & Social Policy
Journal, p. 4.
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Figure 1. Classification of global framework agreements.

1.4. Methodology

The research questions presented above are interrelated and possess no
explicit hierarchy. It is not possible to provide a definitive answer as to
whether some global framework agreements can in fact be considered as
collective agreements without looking at issues regarding their (not merely
legal) binding character, representativeness, and other core features
identified in chapter 3. In particular, the binding character involves analysing
the enforcement mechanisms comprised in these agreements, their use, and
the parties’ perception. Likewise, the examination of the relation between
global collective agreements, international labour law, domestic labour law,
and domestic collective agreements is part of the analysis of the whether
global framework agreements fit into the concept of collective agreement.
This is also a factor influencing an agreement’s positive impact in countries
with different legislations and implementation backgrounds. In turn, this
relation is part of the answer to the question regarding the intersection of
different legal frameworks.
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The legal dogmatic method is used in order to identify the core, basic,
features of a collective agreement.>? These constitute the basis against which
the status of global framework agreements is examined and it requires
analysing the international and different domestic perspectives of what
constitutes a collective agreement. However, this project does not intend to
carry out a legal comparison and therefore the comparative legal method is
not used.

Through an empirical method, in the form of interviews, this project intends
to understand different stakeholders’ perceptions of global framework
agreements, particularly in regard to their enforcement and actual
implementation. Interviews were carried out with a list of selected
stakeholders, focusing on the implementation, enforcement, and impact of
two identified global collective agreements in the Cambodian garment
industry. The use of semi-structured interviews allowed for the interviewees
to spontaneously share other issues, including references and comparisons
between different brands, and the relationships between stakeholders. While
challenging, discrepancies between interviewees’ accounts of the same
situations, contributed to the discovery of differences in the parties’
registration of settled disputes under a global collective agreement,
impacting the parties’ perception of the agreement’s results.

The following sections list and describe the methodologies used and correlate
them to specific research questions, without ignoring their existing
connections. The methodology used is comprised of legal dogmatics (section
1.4.1), an empirical method in the form of interviews and their interpretation
(section 1.4.2.), as well as a description of the legal theory on the intersection
of different frameworks, based on Giugni’s views on collective autonomy
(section 1.4.3.).

(ed.), Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline? (Hart
Publishing 2011), pp. 1-19; Pauline C. Westerman ‘Open or Autonomous? The Debate on Legal
Methodology as a Reflection of the Debate on Law’ in Mark Van Hoecke (ed.), Methodologies of Legal
Research: What Kind of Method for What Kind of Discipline? (Hart Publishing 2011), pp. 87-108;
Aleksander Peczenik, ‘A Theory of Legal Doctrine’ (2001) Vol. 14 No. 1 Ratio Juris, pp. 75-105.
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1.4.1. Legal Dogmatics

This section explains how legal dogmatics is used in the selection and
interpretation of valid law, as well as the identification of a collective
agreement’s core elements and subsequent identification of some global
framework agreements as global collective agreements.

Before clarifying the way in which the legal dogmatic method is used it is
essential to elucidate what is understood by legal dogmatics. The traditional
legal method entails the investigation and systematisation of the applicable
law.>* Rechtsdogmatik (legal dogmatics), presented by German legal
analysis® is viewed as a key concept in legal science. Radbruch defined legal
dogmatics as “the science of investigating the objective meaning on positive
legal order” and Larenz as a “system of statements about valid law” > 1t is,
however, worth mentioning that “when jurists talk about dogmatics much
remains unclear, even the definition”>° Nevertheless, it is common to
identify two different levels in dogmatics: a general level, “understood as
scientific processing of all legal material’™’ and a more specific sense,
referent to a system that enables to conceptualise and systematically value
the application of law.’® Hence, legal dogmatics analyses legal materials, for
instance legislative practice, executive actions, and court decisions, and
views the role of the legal scientist as someone using inductive reasoning to
determine the natural laws explaining these phenomena. It focuses on the
systematisation and examination of positive law and jurisprudence, generally
excluding non-legal data and theories from other fields.”

33 Peter Wahlgren, ‘On the Future of Legal Science’ (1957) Stockholm Institute for Scandinavian Law, p. 516.

% Anthea Roberts, Is International Law International? (Oxford University Press 2017), p. 218.

%3 Karl Larenz, Methodenlehre der Rechtswissenschaft (Springer-Verlag 1991); Chia-ying Chang, ‘Doctrinal
Knowledge and Interdisciplinary Studies of Law: A Reflection on Methodology’, pp. 1-10.

3¢ Raul Narits, ‘Principles of Law and Legal Dogmatics as Methods Used by Constitutions Courts’ (2007)
Juridica Int’l Vol. 12, pp. 15-22.

57ibid, p. 19.

¥ ibid, p. 19.

5% John Henry Merryman and Rogelio Pérez-Perdomo, The Civil Law Tradition: An Introduction to the Legal
Systems of Europe and Latin America (3" ed., Sandford University Press 2007); Anthea Roberts, Is
International Law International? (n54), p. 218.
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This dissertation makes use of the legal dogmatic method by analysing the
relevant legal material, both in the form of primary and secondary sources of
law. Special focus is given to international labour law, the fundamental
principles and rights at work, and the corresponding conventions, identified
in the 1998 ILO Declaration. In regard to the concept of collective agreement,
the starting point is the ILO definition, set in Recommendation No. 91, and
referred in Convention No. 98. Nevertheless, a deeper analysis and
identification of additional core features of the concept cannot be solely
based on ILO instruments. It is necessary to look into different national
legislations and the way collective agreements are defined in each. In some
countries, clear definitions exist, whereas in others such definitions are
absent. Regardless, even if an exact legal definition is inexistent, there is a
general understanding regarding what constitutes a collective agreement,
which can be discovered through the use of secondary legal sources. Hence,
an analysis of legal materials, both in the form of primary and secondary
legal sources, is carried out and eight core features of the concept of
collective agreement are identified and further discussed. In particular, the
existing national definitions, representativeness criteria, references to an
agreement’s effects, content, scope, and form are analysed throughout
selected legal frameworks. Hence, legal dogmatics is used in chapter 3, in
terms of the identification of the core features of a collective agreement
throughout different legal systems. The aim of this dissertation is not to
examine and engage in a concrete definition and description of the way
collective agreements are regulated throughout all the different legal systems
addressed in chapter 3. The legal dogmatic method required a slightly
distinctive usage. Chapter 3 is mainly based on the primary sources, directly
found in the country’s legislation or through the ILO’s IRLex database, but
also on doctrinal work, giving less emphasis on other sources, namely case
law and preparatory works.

Finally, while representing an autonomous regulative instrument in regard to

both working conditions and the relationship between the social partners,
collective agreements also possess specific aims. In particular, a collective
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agreement intends to ensure industrial peace and improve working
conditions. In turn, this twofold purpose illustrates the dual nature of the
collective agreement, both in relation to the subject matter and those covered.
Hence, a collective agreement covers issues of collective interest, referring
to the relationship between the employer and the union, as well as individual
interest, referring to relationship between the employer and the individual
employee.®® Thus, the collective agreement has a dual nature, being both a
contract between the contracting parties and a binding regulation for their
members. This dual nature and purpose enable an analysis of global
framework agreements through a teleological interpretation. Despite the fact
there is no documentation equivalent to preparatory works that could guide
this examination, the preamble of global framework agreements often
provides relevant support to analyse the signatories’ intents and an
agreement’s purpose.’’ The goals of global framework agreements are
described in chapter 4, in connection to both their development and
constitutive elements. Chapter 5 deals with the purpose and the signatories’
intention when signing global collective agreements in particular. Finally,
chapter 7 addresses the parties’ goals in relation to the legal status of global
framework agreements.

1.4.2. Empirical Methods

Understandings of empirical research in social sciences seem to either follow
a mainstream view, according to which empiricism can provide unequivocal
‘imprints of reality’, or opt for criticising it, based on different philosophical
or theoretical grounds. The problematic, uncertain nature of empirical
research validates some of the criticism. However, empirical material can be
‘surprising and inspiring’, and cannot be simply overlooked.®> Considering
its potential value and richness, one can neither ignore empirical material nor
use it as a pure mirror of reality. Despite the critiques to empiricism, social

6 Kurt Braun, ‘The Dual Nature of Collective Agreements’ (1943) Vol. 51 No. 5 Journal of Political Economy, p.
451.

¢! Neil MacCormick, ‘Argumentation and Interpretation in Law’ (1993) Vol. 6 No. 1 Ratio Juris, pp. 16-29;
Zaklina Haragi¢, ‘More About Teleological Argumentation in Law’ (2015) Vol. 31 No. 3 Pravni Vjesnik, pp.
23-50.

2 Mats Alvesson and Kaj Skéldberg, Reflexive Methodology: New Vistas for Qualitative Research (Sage 2018).
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sciences still possess a strong orientation towards empirical research.%® The
same cannot be said for legal research in particular. Notwithstanding
empirical research’s ‘long history’ in law, there seems to be great caution and
unwillingness when it comes to is use.** Most legal research tends to be
purely normative, based on the search for legal rules, legal principles, and
doctrines of law to deal with issues,®® overlooking empirical methods. Still,
the benefits of empirical labour law scholarship have been recognised but
there is still hesitancy to develop such projects.®® As stated by McKay and
Moore, “An empirical approach, particularly one focused on the workplace,
can lead to a more nuanced understanding of labour law because it goes
beyond analysis of legislation, legal doctrine and case law”.%" Given the
potential of empirical material to inspire problematisation, to develop
theoretical ideas, and facilitate critical reflection, in other words, to “enhance
our ability to challenge, rethink, and illustrate theory”,®® the empirical
material should be utilised as a ‘critical dialogue partner’ and not a mirror of
reality %’

In this dissertation, the empirical material includes the text of global
framework agreements, policy documents, company reports, corporate
guidelines, news sources,’”’ and the interview statements. The primary
empirical method used are semi-structured interviews. Key informants were
selected as interviewees, covering both management and trade union
perspectives, particularly at the supplying country level, which are closer to
the agreements’ local implementation. Other stakeholders, from both civil
society and academia are also part of the selected interviewees. Still, in the

 Mats Alvesson, Interpreting Interviews (Sage 2011).

% Felicity Bell, ‘Empirical Research in Law’ (2016) Vol. 25 No. 2 Griffith Law Review, pp. 262-282.
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the Study of Law as an Object’ (2015) Vol. 219 Procedia — Social and Behavioural Sciences, pp. 201-209.

% Amy Ludlow and Alysia Blackham (eds), New Frontiers in Empirical Labour Law Research (Hart Publishing
2015).

7 Sonia McKay and Sian Moore, ‘Collective Labour Law Explored’ in Amy Ludlow and Alysia Blackham (eds),
New Frontiers in Empirical Labour Law Research (Hart Publishing 2015), p. 107.
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examination of other empirical materials, namely the agreements’ texts and
other corporate materials, textual and discourse analysis are restrictively
applied,’! analysing language patterns across texts and the social and cultural
contexts in which they occur.”

A) Interviews and Interpretative Methodology

The chosen methodology for interpreting the interview data is based on
management and organisational studies and adapted from a reflexive
approach developed by Mats Alvesson, while keeping in mind some issues
highlighted by discourse analysis.”® The following paragraphs describe the
methodology used to construct the interviews and interpret their material, as
well as the role played by discourse analysis, employed to analyse corporate
discourse and corporate derived material in particular. Accordingly, an initial
description of the interpretative methodology of interviews is reproduced, as
well as a justification of the reasons behind this choice. The methodology,
and the identification of relevant issues highlighted through Alvesson’s
suggested metaphors and reflexive methodology are later used in chapter 6.

As Alvesson explained, there are three major theoretical positions on
interviews: neo-positivism, romanticism, and localism. The reflexive
approach builds on these three predominant perspectives. Neo-positivism
advocates for bias reduction, aiming at a ‘context-free truth’ or a more
moderate form, as advocated by interactive rationalism. Romanticism
supports the idea according to which less structured interviews produce more
honest, morally sound, and reliable accounts. Finally, localism views the
produced accounts as situated responses, based on cultural norms. The three
typical positions are not broad enough for the variety of views on

7! Jamie Harding, ‘A Discourse Analysis Approach to Interview Data: The Guidance Tutor Role in Higher
Education’ (2015) Sage Research Methods Datasets; Alvesson and Skoldberg, Reflexive Methodology: New
Vistas for Qualitative Research (n62), p. 281.

72 Brian Paltridge, Discourse Analysis (Bloomsbury 2012), p. 1.

3 Willbur Pickering, A4 Framework for Discourse Analysis (Arlington: Summer Institute of Linguistics 1980);
Mats Alvesson and Dan Karreman, ‘Varieties of Discourse: On the Study of Organisations Through
Discourse Analysis’ (2000) Vol. 53 No. 9 Human Relations, pp. 1125-1149; Deborah Tannen, Heidei E.
Hamilton, and Deborah Schiffrin, The Handbook of Discourse Analysis (John Wiley & Sons Incorporated
2015).
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interviewing. Hence, Alvesson identifies these three typical positions and
eight metaphors for interviews, which imply using a reverse interpretative
logic. Alvesson constructs these metaphors based on his own experience as
a researcher, highlighting interview characteristics and their central
problems. However, resorting to one interview metaphor merely provides a
partial understanding on interviews. Metaphors constitute organising devices
for thinking and talking about complex phenomena, being essential in the
understanding and thinking of language use. As a complex social situation,
the interview comprises a combination of factors that must be examined.
Alvesson presents eight metaphors, which simplify the complexities of the
interview situation and constitute alternative understandings to what is
considered conventional data-reporting mechanisms and reflect an
integration of wider considerations.”* Accordingly, metaphors “create a
departure from literal meaning, ‘a word received a metaphorical meaning
in specific contexts within which they are opposed to other words taken
literally; this shift in meaning results mainly from results from a clash
between literal meanings, which excludes literal use of the word in
question.””™ As Alvesson recognises, metaphors require goodwill,
imagination and knowledge on the subject matter. Consequently, a lack of
reflexivity entails the inexistence of careful interpretation or reflection. In
this context, careful interpretation is understood as an awareness of the fact
that neither the interview material nor the research results are a mirror of
reality. Also, reflection is understood as an explicit or implicit analysis or
consideration of the author himself/herself, the cultural and intellectual
settings, and the complexities of language and narrative. In fact, as Alvesson
and Skoldberg formulated, reflection means to ponder upon the premises for
thoughts, observations and the use of language.”®

Used as a purely qualitative method, interviews are sometimes said to lack
mechanisms capable of reducing arbitrariness and subjectivity. According to

4 Mats Alvesson, ‘Rethinking Interviews: New Metaphors for Interviews’ in Interpreting Interviews (Sage 2012),
pp. 75-104.

75 Paul Ricoeur, The Rule of Metaphor: Multi-Disciplinary Studies of the Creation in the Creation of Meaning in
Language (London: Routledge & Kegan Paul 1978), p. 138.

76 Alvesson and Skodldberg, Reflexive Methodology: New Vistas for Qualitative Research (n62).
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Alvesson, it is important not to simplify and idealise the interview situation,
viewing the interviewee as a competent truth teller.”” Hence, one should
acknowledge the interview situation as a socially and linguistically complex
meeting, in which the interviewer’s questions and style shape the context,
frame, and content of the study. Furthermore, rather than simply assisting in
science, the interviewee might be a politically motivated actor. Issues
regarding what the interviewee knows or his/her ability to communicate it,
either knowing a subject but being incapable of expressing it or solely having
the capability to tell something convincing but not actually having the
knowledge.”® One should acknowledge an interview’s limited range and its
social and linguistic complexity. Accordingly, the decision to resort to
interviews is made with an awareness of its limited capacity to mirror reality.
Bearing in mind these limitations, the study intends to use interviews through

the mentioned reflexive approach’” and as ‘analytical interviews’.%

Alvesson identifies eight metaphors for interviews, which imply using a
reverse interpretative logic. The metaphors identified by Alvesson are the
following: the interview accounts as local accomplishment, the interview as
establishing and perpetuating a storyline, as identity work, as a cultural script,
as impression management, as political action, as an arena for construction
work, and as a play of the powers of discourse. Not all the eight metaphors
proposed by Alvesson are equally relevant in the interpretation of the
interviews carried out. However, they are all taken into account in the
understanding of interview accounts. The first, metaphor, referring to
interview accounts as a local accomplishment, sees interviews a complex
social interaction between two people, each with his/her own characteristics,
such as age gender, professional background, and ethnicity, which can
heavily impact the resulting accounts. Understandably, these cannot be

77 As Alvesson recognises “it is important not to simplify and idealise the interview situation, not to assume that
the interviewee is primarily a competent and moral truth teller, acting in the service of science, producing the
data needed to reveal the ‘interiors’ of the interviewees (experiences, feelings, values) or the practices of
social institutions”. See, Alvesson, Interpreting Interviews (n63), p. 4.

8 Alvesson, Interpreting Interviews (n63).

™ Alvesson and Skoldberg, Reflexive Methodology: New Vistas for Qualitative Research (n62).

80 K. Kreiner and J. Mouritsen, ‘The Analytical Interview: Relevance Beyond Reflexivity’ in S. Tengblad, R.
Solli and B. Czarniawska (eds) The Art of Science (Copenhagen: Liber 2005), pp. 153-176.
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directly addressed. Instead, while avoiding too much interference, an attempt
to minimise them and create a comfortable environment for the interviewee
to actively share knowledge and thoughts was adopted. Although more easily
managed than other contextual features, location can also impact the
accounts produced. Hence, when presential, interviews were carried out in
the interviewees’ desired location, normally in the relevant offices. One
interview was conducted in a café, with a researcher who selected the
location and did not possess an office in Cambodia.

The second metaphor, referring to the interview as establishing and
perpetuating a story line, relates to the ‘behind-the-surface-thinking’. In
particular, it refers to the interviewees’ own guesses and assumptions on what
the project is about, why is it being carried out, how the results will be used,
among others. These are often difficult to identify, although the responses
produced can unveil some of the interviewees’ interpretations in this respect.
In the context of the interviews carried out, some interviewees were
sometimes interested in sharing an event, not related to the interview
questions, expecting this would be publicly shared later on. In fact, it was not
uncommon for interviewees, particularly trade union representatives, to
request some matters to be shared with brands.®!

The third metaphor, viewing the interview as identity work, is connected
with interviewees’ different identities. For instance, an interviewee can be a
woman, trade union leader, and of a certain age. If the focus on a particular
identity is understood by interviewee, that facilitates communication. In
other words, if there is a correspondence between the interviewer’s
expectations and the interviewee’s identity. Clearly indicating the identity
capacity in which someone is being interviewed might limit answers.
However, actors tend to stage performances of their desirable selves, with
interviews tending to be a place for positive identity work by interviewees.
Accordingly, some interviewees were sometimes inclined to share a

81 For instance, “Go tell H&M” about unresolved disputes under the corresponding global framework agreement.
See, Interview with Trade Union Representative (Phnom Penh, Cambodia, April 2019).
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flattering narrative, not only for themselves but also for their corresponding
organisation.

The fourth metaphor, the interview as cultural script application, relates
to the use of ready-made script for how to talk about certain things. Despite
their contribution in simplifying the information conveyed, they can preclude
the possibility of attaining a truthful account of individual experiences and
insights. This was particularly visible in corporate discourse. Nevertheless,
given the fact that the information intended to attain was not centred around
particular individual experiences or perceptions, this was not entirely
problematic.

The fifth metaphor, the interview as impression management (moral
storytelling and promotional activity), relates to self-promotion and giving
a good impression about oneself, as well as the internalisation and
identification with an organisation and consequent loyalty in discourse. A
cultural script may be used, but it is not required, meaning that the
interviewee can refer to him/herself and the relevant organisation in a
complimentary light and in a completely innovative way. The target is the
realisation of an effect on others, based on a general perception of what is
morally good.

The sixth metaphor, the interview as political action, emphasises how an
interviewee can act in his/her own self-interests or the group with which
he/she identifies. This means interviewees not only engage in self-promotion
and defence of the relevant organisation or social group, but are also
politically motivated actors. This was the case for many of the interviews
conducted, through the use of exaggerations, repetitions, generalisations, an
emphasis on positive measures taken, and evading answering questions
related to reasoning gaps or implementation problems.

The seventh metaphor, the interview as an arena for construction work,

refers to the use of language to create effects, namely convincing and
conveying something interesting. Accordingly, interviewees make use of
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creativity and construction work to fill cultural scripts and produce
something interesting. Also, some interviewees might be able to express
themselves fluently and communicate their message effortlessly but that does
not mean invention or fiction are not present. In some cases, interviewees did
not know how to answer a question and would focus on developing matters
related to a different company or disputes falling outside the scope of the
agreements studied. In other cases, language issues constituted a barrier, even
with translators. When language appeared to be a hindrance, ‘test’ questions
would be placed, assessing whether they had the necessary knowledge.

Finally, the eight metaphor, the interview as a play of the powers of
discourse, looks at interviewees as being constituted and constrained by
discourse, meaning that the resulting information is an indication of
discourses at play and powers over the interviewee.®?

By referring to reflexive pragmatism, Alvesson means an awareness of the
fact there are several ways of understanding something and that the
knowledge produced might be different from what was initially intended.®
This has various implications for research practice, such as (1) the necessity
to revise and improve the research work, (2) refine the ability to critically
interpret interview material, (3) revise the research question(s) and
purpose(s), and (4) be more modest about empirical claims.®* The project
resorts to interviews in the study of global framework agreements through a
‘reverse interpretative logic’. This means one should have good reasons to
believe the statements provided indicate reality before using them as such.

The chosen participants constitute stakeholders in regard to global
framework agreements. These include current and previous representatives
at the company level, from the relevant global union federation, affiliated
trade unions, academia, and non-governmental organisations. Matters

82 Mats Alvesson, ‘A Metaphor Approach’ in Interpreting Interviews (Sage 2012), pp. 62-74

8 Mats Alvesson, ‘Views on Interviews’ in Interpreting Interviews (Sage 2012), pp. 9-42; Alvesson, ‘Rethinking
Interviews: New Metaphors for Interviews’ (n74), pp. 75-104.

8 Alvesson, Interpreting Interviews (n63).
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referent to the interview structure are present in the section referent to the
ethical review and Annex 1.

The chosen interpretative methodology is considered appropriate for three
reasons. First, global framework agreements are negotiated and
implemented in the context of organisations, which is also the setting for the
interviews. Thus, the interviews are carried out in an organisational setting.
Second, this approach does not simplify and idealise the interview situation,
acknowledging its limited range to mirror reality and its social and linguistic
complexity. Finally, it provides an overview of complex issues frequently
present in interviews. Examples of matters reflected in this approach
included the interviewee’s developed assumptions regarding the interview
and how its results can be used, ready-made scripts for how to talk about
certain issues and the interviewee’s lack of knowledge or inability to
communicate it. The main objective is to attain a more profound
understanding regarding the implementation of global framework
agreements. Another aim is to find discourse patterns throughout the
interview statements and additional empirical material that could help
comprehending the actual implementation, enforcement, and impact of
global framework agreements. The choice to use interviews constitutes a
complementary method of collective data and it is directly tied to two
objectives of the doctoral project — the functioning of global framework
agreements and the impact of global collective agreements in Cambodia. In
this context, it is relevant to note that the use of interviews does not
necessarily mean that a substantial number of interviews need to be carried
out, as researchers can permit ‘key informants’ to express themselves in
detail on specific issues.® Finally, it is worth noting that in three cases the
interviewees were not fluent in English and the help of a translator was
necessary. This created additional challenges, as it adds a further
interpretation layer, assumed by the translator. Accordingly, the analysis of
these interviews had to take into consideration this difficulty and, particularly
in connection to these interviews, broad conclusions are actively avoided.

8 Alvesson and Skéldberg, Reflexive Methodology,; New Vistas for Qualitative Research (n63).
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B) Discourse Analysis

“The discourse of large corporations is the discourse of extremely powerful
organisations that often have not been held accountable for their actions. %
Discourse analysis inspires the analysis of the empirical material and the
analysis of the text of global framework agreements in particular. It is also
applied in the understanding of corporate social responsibility, since it is
intertwined with corporate narratives and advertising.®” In particular,
corporate social responsibility/sustainability reports and annual reviews are
increasingly used for promotional purposes, using an array of design options
and mixing information and promotional elements, creating “new mode of
corporate communication that is open to interpretation on many layers” %
Hence, not only the agreements themselves are examined, but also other
standard means of corporate reporting and communication, which have
evolved and now include a variety of means, such as media communication,
corporate websites, sustainability reports, among others.® Focused on
corporate discourse and complemented with the text of global framework
agreements, the analysis looks into discourse both in a textual sense and a
broader societal understanding, which are influenced by and influence each
other.”® This multi-layered interpretative analysis allows for a comprehensive
understanding of the materials encountered and a better insight of the
practical functioning of global framework agreements. In particular, the
analysis of these agreements’ text shows that, while sometimes vague,

especially in terms of implementation and enforcement procedures, they are
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placed within a corporate narrative and linked to social commitments that
can either signify real obligations or represent a strategy for evading ‘hard’
legal regulation. This analysis also provides an additional grasp in the
construction of these agreements’ evolution and content. Also, as identified
by van Dijk, the idea of legitimation as a discursive pattern used by
companies to justify their actions and existence’ is further used in the
analysis of corporate material and linked to both stakeholder and legitimacy
theory, as well as Asforth and Gibbs’ two identified means through which
organisations seek legitimacy, which are developed in chapter 2.%?

Finally, the evolution of corporate discourse, now expressed in a variety of
different ways, which include global framework agreements, can be viewed
as a strategy to deal with changes brought by globalisation and “perpetuate
the state of affairs in the world that permits corporations to act as they” %
Besides their growing power, influence, and ability to shift production and
production suppliers based on cost convenience, companies are also
influenced by globalisation. In particular, the emergence of a globally
founded value system that is progressively based on human rights and
environmental concerns means that corporate discourse tends to be aligned
with beliefs that are valued in public opinion. Hence, aside from legal and
economic constraints, discourse also limits company activity. Nevertheless,
companies’ discourse has shown a tendency to place all stakeholders as either
clients or consumers,” designed around the consumer paradigm, with people
being considered as subjects and objects of consumption. Hence, there is a
strategic perpetuation of the currently dominant social order,”® with

! Teun A. van Dijk, Ideology: A Multidisciplinary Approach (Sage 1998), p. 255; Breeze, Corporate Discourse
(n86), p. 47.
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individuals cooperating in their subjugation, based on the roles offered to
them.”®

1.4.3. Background and Aims of the Empirical Study

The implementation and enforcement of two global collective agreements,
signed by two leading brands, H&M and Inditex, are analysed in a specific
national context. Hence, the findings are limited in regard to the
multinational enterprises selected and the domestic setting. Still, they provide
an insight into how these agreements are actually implemented, how the
enforcement mechanisms are used, and whether they truly enable the
resolution of disputes. Additional information concerning the trade unions’
perception of global collective agreements, the mentioned brands, and
relationships within the trade union movement was collected.

H&M and Inditex are chosen due to their significance in the textile
industry, as well as the content and developments given to the respective
global agreements. H&M’s agreement with IndustriALL and IF Metall,
signed in 2015, was made permanent in 2016.”7 At the time of its signature,
it was stated the global agreement would cover 1.6 million garment workers,
throughout around 1,900 supplier factories. The agreement establishes
national monitoring committees in selected countries, namely Cambodia.”®
Inditex was the first fashion retailer the sign a such an agreement, which was
lastly renewed in 2019. Besides the agreement’s renewal, the parties set up a
global committee for the sharing of best practices on the promotion of
freedom of association and the right to collective bargaining.”” The
committee is composed of Inditex’s six main production clusters, including
one representative for both Myanmar and Cambodia, and representatives

% Breeze, Corporate Discourse (n86), pp. 187-190.

97 H&M, ‘H&M Makes Its Global Framework Agreement with IndustriALL and IF Metall Permanent’ (29
September 2016). Available At: https://about.hm.com/sv_se/news/general-2016/hm-permanently-
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from IndustriALL’s Spanish affiliates. Both agreements comprise a broad
reference to the companies’ supply chain. According to the H&M’s
agreement, “The terms and conditions of the GFA shall cover all production
units where H&M'’s direct suppliers and their subcontractors produce
merchandise/ready made goods sold throughout H&M group’s retail
operations, and trade unions/worker representatives present at these
production units”. It is further asserted that “Non-affiliated unions may
participate in the implementation of this GFA by mutual agreement with
IndustriALL” ' According to the preamble of Inditex’s agreement, “Inditex
undertakes to apply and insist on the enforcement of the above-mentioned
international labour standards to all workers throughout its entire supply
chain, regardless of whether they are directly employed by Inditex or by its
manufacturers and suppliers”. Also, similarly to what is stated in H&M’s
agreement, “The terms and conditions of the Agreement shall apply
throughout the Inditex supply chain including workplaces not represented by
IndustriALL affiliated unions”.'°!

The garment industry is considered especially relevant as global framework
agreements signed in the sector are considered difficult to sign, due to the
complexity and fragmentation of the supply chain. Nevertheless, global
framework agreements will possibly have the greatest impact in the
regulation of supply chains and, consequently, in the garment industry.
Moreover, as described in chapter 2, violations of basic ILO standards are
recurrent, particularly in the garment sector.

The Cambodian national context is selected for both practical and analytical
reasons. In practical terms, contacts were facilitated based on previous work
carried out in Cambodia. On an analytical level, Cambodia is a major supplier
cluster for both brands. In Cambodia, the garment industry represents sixteen
percent of the gross domestic product (GDP) and eight percent of the

100 The agreement covers 1.6 million garment workers employed in around 1,900 factories run by H&M
manufacturers. See, IndustriALL, ‘IndustriALL Global Union and H&M Sign Global Framework Agreement’
(n98).

101 The agreement covers more than a million workers. See, Guguen, ‘Inditex and IndustriALL Global Union:
Getting Results from a Global Framework Agreement — Special Report’ (n14).
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country’s export earnings.'> The European Union accounts for around forty
percent of the country’s manufacturing,'®® with major multinational brands
operating through supplying contracts.!®* Furthermore, and despite being
characterised by a high level of unionisation, the union environment in the
Cambodian context is highly politicised. Many unions are linked to the
government, the opposition, or employers, with only a fraction of unions
being truly independent. The Cambodian labour movement is characterised
by an array of union federations with various affiliations and a high level of
trade union membership.'” Both the Cambodian Constitution and the
Cambodian Labour Law, adopted in 1993 and 1997 respectively, set up a
sturdy legal framework, in accordance with international standards.
Cambodia became a member of the ILO in 1969 and has ratified all of the
fundamental conventions. However, the biggest challenges relate to both
implementation and enforcement.

Interviews were carried out with multiple stakeholders, throughout 2019
and 2020, both in Sweden and Cambodia. In most cases, a follow-up
interview(s) followed the first interview. Three interviews were carried out
on Skype, and follow-up was conducted by email correspondence. Interviews
with trade union representatives in Cambodia were always conducted in
person. National trade union representatives, global union federations’
representatives, employers’ representatives, and current or former brand
representatives are given additional consideration, although non-
governmental organisations, academia, and the employers’ association are
also included. Publicly available press releases and documents provided by
trade unions were also used. When relevant, information from the Arbitration
Council is referred. However, the 2016 new Trade Union Law obstructed the
possibility for trade unions without the most representative status to bring

12 Vasundhara Rastogi, ‘Cambodia’s Garment Manufacturing Industry’ 4sean Briefing (November 1 2018).
Available At: https://www.aseanbriefing.com/news/cambodias-garment-manufacturing-industry/ [Accessed
26 October 2020].

193 Note the lift of the preferential treatment under the Everything but Arms (EBA). See, European Commission,
‘Cambodia loses duty-free access to the EU market over human rights concerns’ (12 August 2020). Available
At: https://ec.europa.eu/commission/presscorner/detail/en/IP_20_1469 [Accessed 25 September 2020].

194 Rastogi, ‘Cambodia’s Garment Manufacturing Industry’ (n102).

195 Veasna Nuon and Melisa Serrano, Building Unions in Cambodia: History, Challenges, Strategies (Friedrich-
Ebert-Stiftung 2010), pp. 16-17.
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complaints and represent their members before the Arbitration Council.
Hence, cases referred in the interviews were never dealt with by the Council.

The interviews conducted are semi-structured, using a guide provided in the
annex section. Material provided by interviewees, specifically in regard to
cases brought before H&M’s dispute resolution committees, is further used.
The interviews were not recorded, as required by the ethical approval. Notes
in a notebook were taken and passed on to a computer, used solely to store
the interview transcripts. When addressed by interviewees, other brands are
referred. This can be appropriate based on a comparison between different
brands’ agreements or with a company which has not signed a global
framework agreement. Information on other brands’ agreements that have in
the meantime been renewed, such as Mizuno’s, or were automatically
renewed, namely Asos’, was discovered.'®® Additionally, the relation
between a company, the country-of-origin context, and the impact of the
corresponding global agreement is further considered.

The empirical work carried out provides an additional insight into the
implementation, functioning, and their associated challenges, as well as the
binding character of these agreements. Nevertheless, it is fundamental to
keep in mind the limitations of the study, both in terms of geographical reach
and industry focus. Cambodia, H&M, and Inditex are selected based on
studied criteria, which illustrate the challenges to implementation, as well as
their current and potential positive impact. While providing an additional and
important understanding, the findings cannot be overgeneralised.

1.4.4. Legal Theory: The Intersection of Frameworks and Collective
Autonomy

Global collective agreements emerged in the midst of a legal vacuum,
without any legally binding framework to clearly regulate an array of issues,
such as the legitimate signatories to such an agreement, its scope, form,

1 1t was referred during interviews that Mizuno’s agreement was in discussions aimed at its renewal and the
agreement ended up being renewed in October 2020. See, IndustriALL, ‘Mizuno’ (13 October 2020).
Available At: http://www.industriall-union.org/mizuno [Accessed 1 December 2020].
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implementation mechanisms, among others. As in collective agreements at
the national level, the absence of a legal framework did not bar the social
partners from designing their own legal system. This is placed within a
plurality of legal systems, which is further developed in section 3.1.1°7 Based
on the idea of legal pluralism, Gino Giugni’s notion of an ordinamento
intersindicale (i.e., inter-union system or order) is applied to the international
context and the rise of global collective agreements. Gino Giugni developed
the concept of ordinamento intersindicale based on the principle of
collective autonomy. Giugni constructed his theory by focusing on the ‘living
law’ originating from the relationship between workers and employers,
outside the state’s normative framework. Thus, the collective agreement is
given particular importance, as an instrument of self-organisation and the
foundation of the ordinamento intersindicale. Although developed on a
domestic basis, these ideas are applied at an international level in the
dissertation. Giugni observed an increasing gap between the reality of labour
relations and the legal norms regulating work. And, consequently, “he
recognised the autonomous bases for the self-regulation of the industrial
relations system”.'%® Giugni noticed how collective bargaining was carried
out differently from what was stated in legal norms. A similar phenomenon
can be viewed at the international level. First, there is a lack of legally
binding rules applicable to the global activities of multinational enterprises.
Second, the existing ones, which are voluntary, are normally viewed with
scepticism and normally ineffective in guaranteeing basic workers’ rights.

Giugni’s theory on collective autonomy and the author’s conceptualisation
of the ordinamento intersindacale is fundamental in analysing the placement
of global collective agreements within the hierarchy of sources of labour law.
Giugni’s theory is central in the construction of a conceptualisation of global
collective agreements as instruments operating in a parallel way to collective
agreements at the national level. This matter is resorted throughout the thesis,

197 Fausta Guarriello, ‘Transnational Collective Agreements’ (ISLSSL Torino XXII World Congress, 2018), p. 3.
18 Andrea lossa, Collective Autonomy in the European Union: Theoretical, Comparative and Cross-Border
Perspectives on the Legal Regulation of Collective Bargaining (Lund University 2017), p. 86.

63



especially in regard to the relation between these agreements and other
sources of labour law and addressed in chapter 3 and 5.

1.5. Materials and Delimitation

The legal material includes both international labour law and a selection of
national labour law. Material outside the legal context is also included. This
comprises corporate social responsibility instruments and multinational
enterprises’ documentation. Likewise, trade union files, in some cases
provided by interviewees, non-governmental organisations reports, and news
sources also constitute part of the material used. Doctrinal sources are further
used, both in the form of textbooks and academic articles, focused on the
topics of collective bargaining and global framework agreements.

1.5.1. ILO Instruments

The dissertation makes use of international labour law, in particular ILO
instruments and, partly, national labour law. Despite focusing on the global
framework, national concepts and regulations are considered relevant, in
regard to the way in which different countries define what a collective
agreement is. The present sub-section focuses on ILO instruments and
demonstrates the pivotal role the ILO plays in the emergence and
development of international labour law, while referring to the fundamental
ILO conventions, as well as other key conventions and recommendations,
which are used in the analysis. Likewise, the ILO plays an essential role in
regard to corporate social responsibility since its labour standards and social
dialogue references are essential components of corporate social
responsibility instruments. “Most CSR initiatives, including codes of
conduct, refer to the principles deriving from international labour standards.
Furthermore, the ILO’s unique tripartite structure and its efforts to promote
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social dialogue are key to facilitating the involvement of all relevant
stakeholders in the dissemination of CSR.”'%

Special focus is given to Recommendation No. 91, on collective
agreements, which provides a definition of collective agreements and refers
to their effects, extension, and interpretation. Also important is Convention
No. 98. Despite not offering a definition of collective agreements, it outlines
some key features. Also related to the concept of collective agreement and
its content, it worth noting the definition of collective bargaining, provided
by Convention No. 154.

The ILO Declaration on Fundamental Principles and Rights at Work is also
a vital part of the material. Adopted in 1998, the Declaration identified four
categories of labour rights, which Member states are obliged to respect and
promote, regardless of whether they have ratified the corresponding
conventions. The four identified core labour rights are: freedom of
association and the effective recognition of the right to collective bargaining,
the elimination of forced or compulsory labour, the abolition of child labour,
and the elimination of discrimination in respect of employment and
occupation. There are eight corresponding fundamental conventions, namely
the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), the Forced Labour Convention, 1930 (No. 29),
the Abolition of Forced Labour Convention, 1957 (No. 105), the Minimum
Age Convention, 1973 (No. 138), the Worst Forms of Child Labour
Convention, 1999 (No. 182), the Equal Remuneration Convention, 1951 (No.
100), and the Discrimination (Employment and Occupation) Convention,
1958 (No. 111).1° Despite looking into a global framework agreement’s
content in reference to a ‘rights-based content’, the four categories of
fundamental labour rights, comprised in the Declaration, constitute the

19 Stephen Tully (ed.), International Documents on Corporate Social Responsibility (Cheltenham: Edward Elgar
2007).

MOTLO, ‘ILO Declaration on Fundamental Principles and Rights at Work’. Available At:
https://www.ilo.org/declaration/lang--en/index.htm [Accessed 14 February 2019]; ILO, ‘Conventions and
Recommendations’. Available At: https://www.ilo.org/global/standards/introduction-to-international-labour-

standards/conventions-and-recommendations/lang--en/index.htm [Accessed 14 February 2019].
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emblematic benchmarks in the analysis of these agreements’ content. Other
relevant ILO conventions and recommendations are included in the analysis,
if their content is implicitly or explicitly referred in a global framework
agreement. In fact, most recent global framework agreements contain
numerous provisions that go beyond the fundamental labour rights and
include ILO standards on various matters, such as occupational safety and
health, social protection, the environment, among others. Thus, the content
is viewed as a ‘rights-based content’, in which the ILO core labour standards
constitute minimum indicative benchmarks.

1.5.2. Domestic Law

National legislation is particularly relevant for the analysis of the core
elements of the concept of collective agreement. Through a detailed
examination, these allow to demonstrate that, despite variations, there is a
common understanding of what constitutes a collective agreement, which is
in line with the broad definition comprised in Recommendation No. 91. In
terms of national frameworks, when linguistically feasible, the primary legal
sources in either the original language or an official translation are used.

The ILO’s Legal Database on Industrial Relations (IRLex) is further used to
find the relevant primary sources. The database and its updates are
considered until May 2021. Additionally, doctrinal sources are widely
utilised. In particular, the International Encyclopaedia for Labour Law
and Industrial Relations’ national monographs on the topic of collective
labour relations,!!! provide key insights into the same topics throughout
different legislations. Furthermore, the European Employment & Industrial
Relations Glossary'!'? and the ILO’s compilation on collective agreements
from the XIVth Meeting of European Labour Court Judges''? are used in a

11 <Part II. Collective Labour Relations’ in Roger Blanpain and Frank Hendrickx (eds) IEL Labour Law (Kluwer
Law International BV The Netherlands). Available At:
http://www kluwerlawonline.com/toc.php?pubcode=IELL [Accessed 1 May 2019]; Governance and
Tripartism Depart, ‘XIVth Meeting of European Labour Court Judges’ (September 2006). Available At:
https://www.ilo.org/ifpdial/events/meetings/ WCMS_159922/lang--en/index.htm [Accessed 8 January 2018].
112 Tiziano Treu and Michael Terry (eds), European Employment and Industrial Relations Glossary Series (1996).
113 XIVth Meeting of European Labour Court Judges (n111).
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complementary manner. Finally, the Resolution Concerning Statistics of
Collective Agreements,'"* adopted in 1926, is also used. It provides a
comprehensive list of issues to consider when analysing how a collective
agreement is perceived at the domestic level.

The aim is not to take into consideration all legal orders and make a
comparative study. Differently, the goal is to show the existing similarities
and differences between the different legal frameworks in regard to both the
definition and regulation of collective agreements. Thus, this work is
conducted as a way to identify the core features that allow for a clear
identification of what constitutes a collective agreement.

1.5.3. Corporate Social Responsibility Material

The most relevant international documents in this context are the ILO
Tripartite Declaration on Principles concerning Multinational Enterprises
and Social Policy, adopted in 1977, amended several times and revised in
2017, the United Nations Global Compact (UNGC), adopted in 2000, the
OECD Guidelines for MNEs, and the 2011 UN Guiding Principles on
Business and Human Rights. These are repeatedly mentioned in global
framework agreements and are described in chapter 2, in connection to
globalisation, global supply chains, and companies’ responsibility to respect
human rights. The harmonisation of all these instruments, which include both
aspirational principles, guidelines, management, and reporting indicators''®
is complex for numerous reasons. Despite having emerged in different
contexts, being developed by different organisations, and for a variety of
different participants they all highlight the importance of a set of
fundamentally recognised rights, and business responsibility in this context,
also comprised in all global framework agreements.

114 Resolution Concerning Statistics of Collective Agreements, adopted by the Third International Conference of
Labour Statisticians (October 1926). Available At: https://www.ilo.org/wecmsp5/groups/public/---dgreports/---
stat/documents/normativeinstrument/wems_087547.pdf [Accessed 16 January 2019].

115 European Commission — Employment and Social Affairs, Mapping Instruments for Corporate Social
Responsibility (Luxembourg: Office for Official Publications of the European Communities 2003), p. 7.
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1.5.4. Empirical Material

The interview statements constitute the key empirical component of the
project. These were carried out in a specific sector and context, the
Cambodian garment sector. However, the empirical material is not limited to
the interview material, namely the interview guide, answers, and material
provided during the interviews, also including the text of global framework
agreements themselves. During the interviews, focus was given to the
parties’ general awareness of the agreements’ content and knowledge on the
actual dissemination, monitoring, revision, and dispute settlement. Individual
perspectives were also given special emphasis, in regard to the agreements’
impact and recommendations for the future. Numerous other sources are used
in the dissertation. Documentation related to multinational enterprises’
corporate social responsibility own policy guidelines, codes of conduct, and
accounting are included. Likewise, sustainability reports or implementation
reports are used, especially for the study of H&M’s and Inditex’s agreements,
whose implementation and enforcement constitute the focus of the interviews
conducted.''® The vast majority of these documents can be found in the
company’s websites.!!” News pieces on the implementation of these
agreements, publicly available and provided either by the company itself or
the global union federation are further used. Reports published by non-
governmental organisations are also utilised, particularly those from the ILO,
the Clean Clothes Campaign, and the Fair Labour Organisation.''® Finally,

16 E.g., IndustriALL, ‘Agreement with H&M Proves Instrumental in Resolving Disputes’ (n13); H&M, ‘H&M
Group Sustainability Report 2019°. Available At:
https://about.hm.com/content/dam/hmgroup/groupsite/documents/masterlanguage/CSR/reports/2018 _Sustain
ability_report/HM_Group_SustainabilityReport 2018 %20FullReport.pdf [Accessed 24 August 2020];
Inditex, ‘Inditex Annual Report 2019°. Available At:
https://static.inditex.com/annual_report_2019/pdfs/en/memoria/2019-Inditex-Annual-Report.pdf [Accessed
24 August 2020].

7 For example, see Sweden, ‘Corporate Social Responsibility in Sweden’. Available At:
https://sweden.se/business/csr-in-sweden/ [Accessed 1 March 2019]; Inditex, ‘Annual Reports’. Available At:
https://www.inditex.com/investors/investor-relations/annual-reports [Accessed 1 March 2019]; Electrolux,
‘Sustainability Reports’. Available At:
https://www.electroluxgroup.com/en/category/sustainability/sustainability-reports/ [Accessed 1 March 2019].

8 E.g., Clean Clothes Campaign, ‘Clean Clothes Campaign Response to Agreement Between H&M and
IndustriALL’ (12 February 2015). Available At: https://cleanclothes.org/news/2015/11/11/clean-clothes-
campiagn-response-to-agreement-between-h-m-and-industriall [Accessed 24 August 2020].
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trade union organisations and global union federations news, reports, and
opinion pieces are included in the analysed literature material.

A) Database

The European Commission, together with the ILO, has developed a database
on transnational company agreements, which is possibly the most
comprehensive database on these documents.!'!® The database constitutes the
main source used to obtain the agreements’ texts, together with the global
union federations’ websites. In particular the Building and Wood Workers’
International’s (BWI), IndustriALL’s, and UNI’s websites list the
agreements by the corresponding global union federations.'?® The database
allows for the imposition of specific delimitations, thus enabling the selection
of certain types of agreements, particularly the ones signed by global union
federations, in a certain industry, year, with a specific geographical scope,
and according to the topics addressed, among other criteria. The agreements
analysed throughout the dissertation are found in this database or in the
website of the corresponding global union federation and are identified as
global framework agreements based on a content analysis.

Agreements signed by global union federations that have merged into any of
the currently active global unions are considered to be applicable if: (1) the
agreement is listed by the now active global union federation and (2) if the
agreement has not expired. That is considered to be the case if an agreement
does not specify its duration or it is stated that the duration is indefinite.

Moreover, in regard to the database, two notes must be addressed. First, not
all transnational company agreements signed by global union federations are
global framework agreements. Also, as clarified in the terminology section,

"% European Commission and the ILO — Employment, Social Affairs & Inclusion, ‘Database on Transnational
Company Agreements’ (n41).

120 See, respectively, BWI. Available At:
https://www.bwint.org/cms/search?search_text=framework+agreement&search _published on=&title_search
=on [Accessed 24 September 2019]; IndustriALL, ‘Global Framework Agreements’. Available At:
http://www.industriall-union.org/global-framework-agreements [Accessed 24 September 2019]; UNI, ‘Global
Agreements’. Available At: https://www.uniglobalunion.org/about-us/global-agreements [Accessed 24
September 2019].
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not all global framework agreements constitute global collective agreements.
For instance, Media Prima’s memorandum of understanding, signed between
TV3 System Televisyen Malaysia Berhad and UNI Global Union, is a
transnational company agreement but it is not a global framework agreement,
as it does not fulfil all of the constitutive elements of a global framework
agreement. In particular, the memorandum does not contain any dispositions
on implementation, dissemination, review, or monitoring. Similarly, Brunel
has signed a global framework agreement but, since it does not comprise any
dispute settlement provisions, its consideration as possibly fitting into the
concept of collective agreement must be excluded. Second, in some cases,
the agreements provided by the referred database do not correspond to the
updated version. For instance, Aker’s renewed agreement was signed in
2012. However, the database merely comprises the previous version of the
agreement, signed in 2008, with a two-year duration. IndustriALL’s list,
provided in the global union’s website, comprises the text of the updated
version, which is used in the dissertation.

Accordingly, the websites of the global union federations are crucial in
finding new agreements or accessing revised versions of agreements
comprised in the database. However, also within the global union’s online
listings, issues can be found. For instance, some agreements are designed as
global framework agreements, despite merely possessing a regional scope.
Also, similarly to the database, some of the agreements comprised in the
listings are not the renewed version. Finally, some agreements are missing
from the global union federations’ available listings. These matters are
comprehensively developed in chapter 4, in the section about the
involvement of global union federations as one of the constitutive elements
of global framework agreements. Company websites are also used and, in
some cases, information about an agreement’s renewal is primarily found in
the enterprise’s webpage. That is the case of Inditex’s renewed agreement.
The justification and full listing of the selected agreements is provided in
Annex 4.
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B) Interview Material

The interview material includes the questionnaire guide and consent
information, comprised in Annex 1, as well as the interview transcripts,
which are compiled in a separate laptop, without a wireless connection,
according to the ethical approval requirements.

The interview transcripts are available, although access requires accessing
that specific computer. Some clarifications and follow-up interviews in
particular were conducted in written form, through email correspondence.
This was requested by interviewees, based on convenience justifications and
the data is compiled in the university email account of the candidate. This
type of correspondence was never used for interviews with trade union
representatives, whose affiliation requires protection and is the basis for the
ethical approval application.

1.5.5. Delimitation

This dissertation does not intend to be a comprehensive study of
transnational company agreements. These, however, are referred and used
as a basis for the identification of a narrower concept, that of global
framework agreements. As explained in chapter 4, global framework
agreements require four distinct components. The focal point of examination
revolves around the legal nature and functioning of global framework
agreements. Together with a content analysis, an even narrower category can
be identified, that of global collective agreements. These are more developed,
particularly in terms of enforcement and the related binding effect. In global
collective agreements, enforcement mechanisms are present and comprised
in more detail, providing for a hierarchical complaint procedure, access to
arbitration or mediation by a neutral third party, or addressing specific
sanctions.

The vast majority of global framework agreements have been signed by

companies located in European countries. This is considered to be the
outcome of a positive social dialogue environment, both at the national level
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and within the company itself.'?! Still, agreements with a regional scope are
excluded from the present analysis. Hence, since European framework
agreements, which are signed between multinational enterprises and
European industry federations or European Works Councils, have a regional
scope, they are outside the subject of the present dissertation. While their
significance in the development of collective bargaining beyond the national
context and within a not legally regulated background is acknowledged, these
agreements are not passible of being applied globally and are therefore
excluded from the present analysis. Accordingly, the topic of an optional
framework for transnational collective bargaining at the European Union
level is not addressed. Likewise, other agreements with a regional scope,
which do not fit into the applied definition of global framework agreement,
are not considered throughout the dissertation. However, an agreement with
a potentially global scope that in practice merely applies in a regional context
still fits into the concept of global framework agreement, since it can apply
globally in the future.'?

The analysis of global framework agreements’ legal status is considered in
relation to the agreement in itself, instead of the possibility of placing its
provisions in another legal context. Hence, the possibility of framing these
agreements within the field of consumer law, individual employment law, or
competition law is excluded.'??

121 Guarriello, ‘Transnational Collective Agreements’ (n107), p. 5.

122 1 ikewise, matters relating to the Communication from the Commission concerning Corporate Social
Responsibility: A Business Contribution to Sustainable Development, COM(2002) 347 final. Available At:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52002DC0347 [Accessed 28 July 2021];
Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions Com(2011) 681 final. Available At: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52011DC0681 [Accessed 26 July 2021]; Directive
2014/95/EU of the European Parliament and the Council of 22 October 2014, amending Directive
2013/34/EU as regards disclosure of non-financial and diversity by certain large undertaking and groups.
Available At: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0095 [Accessed 28
July 2021]; Draft Report with recommendations to the Commission on Corporate Due Diligence and
Corporate Accountability (2020/2129(INL). Available At:
https://www.europarl.europa.eu/doceo/document/JURI-PR-657191 EN.pdf [Accessed 28 July 2021]. These
would be relevant issues to address in further research. When relevant, these matters are further addressed
throughout the dissertation.

123 Hadwiger, Contracting International Employee Participation — Global Framework Agreements (n12), p. 64.
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Furthermore, the dissertation does not propose to develop a comparison
between different national definitions and regulations of collective
agreements. The aim is not to engage in a comparative discussion,
particularly when describing diverse domestic definitions or alternative ways
to regulate the different aspects of collective labour law. An analysis solely
based on international labour law and ILO instruments would overlook
important elements and different variations in the concept of collective
agreement and therefore would make the dissertation insufficient to fulfil its
aim. Nonetheless, neither a comparison nor the analysis of the different
systems’ strengths and weaknesses is envisaged.

In regard to the topic of representativeness, one of the identified core features
of the concept of collective agreement, the aim is to highlight key aspects
relevant in the construction of the overall concept and the analysis carried
out for global collective agreements. Thus, the intention is not to provide a
description of different legal frameworks. Also, despite the importance that
the consideration of whether the competence to negotiate collective
agreements solely belongs to trade unions or whether it extends to groups of
workers not necessarily organised in a recognised form,'?* that topic is not
expanded in the dissertation. Instead, the requirement included in
Recommendation No. 91, according to which workers’ organisations need to
be representative, is the focus of the analysis. When engaging in the topic of
representativeness, the dissertation acknowledges the inexistence of an
explicit international mandate given to global union federations for the
negotiation of collective agreements. Hence, it highlights the significance of
their recognition as an equal party in the negotiation, signature,
implementation, and enforcement of global collective agreements but it does
not analyse specific representation related rights other than collective
bargaining, such as consultation on redundancies or transfer of an
undertaking.

124 Gian Carlo Perone (with the assistance of Antonio Vallebona), The Law of Collective Agreements in the
Countries of the European Community (Commission of the European Communities 1984), p. 6.
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1.6. Ethical Review

Research plays an important role in societal development. However, it is
important to ensure such research is correctly carried out. Specific
requirements are made, to ensure that the best methods are used and the
individuals involved are protected. The interviews carried out, specifically
with trade union representatives, mean that the project deals with sensitive
personal data. As such, the interview component of the project requires
ethical approval. The application for ethical review is carried out in
accordance with Section 3 and 5 of the Ethical Review Act and Section 9 of
the General Data Protection Regulation. Section 3 of the Ethical Review Act
requires its application to research that includes the treatment of sensitive
personal data, such as trade union membership, as referred in Article 9 (1)
and 24 of the General Data Protection Regulation (GDPR) and Section 1 of
Chapter 3 of Act (2018:218) with supplementary provisions to the EU Data
Protection Regulation.

In terms of geographical applicability and according to Section 5 of the
Ethical Review Act, the statue is applied to research conducted in Sweden.
The interviews are carried out both in Sweden and Cambodia, which could
imply that only the interviews conducted in Sweden should be subjected to
ethical review. The Act’s preparatory works refer to this, stating that only the
part conducted in Sweden should be reviewed in Sweden. However, some
review boards have applied a different criterion, based on the rules applied
in the country where the remaining part of the research is conducted. If the
country’s ethical review rules are roughly in accordance with the rules
applied in Sweden, only the component conducted in Sweden needs to be
reviewed domestically. However, if no rules exist or these are broadly
different from Swedish regulations, the whole study must be reviewed in
Sweden. Thus, it is considered the project’s entire empirical component
should be reviewed in Sweden.
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Furthermore, according to Section 17, research subjects must consent to the
study and previously receive information regarding the same. Consent must
be voluntary, express, and specified for the particular research, as well as
documented. Article 13 of the GDPR lists the information that must be
provided to the data subject and Article 21 explicitly states that the subject
has the right to object to the processing of personal data. Prior to each
interview, the research participants are informed about the project and the
ability to withdraw or refuse consent. Likewise, information is provided both
in spoken and written form, in a comprehensible and clear language. The
written information is further translated to Khmer. The information provided
includes the following:

(1) Information about which organisations and associates responsible
for the research project will be provided with contact information
for these;

(2) The project purpose and background;

(3) A description of the risks that participation might entail,;

(4) Information about the complete volunteer participation and the
possibility of interrupting the interview at any time or choosing not
to answer questions and,

(5) Information on how sensitive personal data will be handled.

The contacts with interviewees are done through a pre-paid phone acquired
in Phnom Penh. This is an unregistered prepaid card phone that cannot be
linked to the researcher or the project. The interview data is kept in a separate
computer without wireless communications, namely internet, Bluetooth
connection, or any other type of wireless communication capacity.
Furthermore, no data is transmitted digitally between this computer and other
storage devices or any other electronic devices, such as USB sticks, micro-
UBS sticks, etc. In particular, the information regarding the interviewees,
their identities, specific organisations, the questions, and the interviewees’
answers are solely stored in that computer. Furthermore, the names of the
participants are not included in the monography. Hence, the data included in
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the monography is not attributable to the individual interviewees and their
identity is not disclosed.

Even though the project does not entail any physical injury, pain, discomfort
or other violations of personal integrity, there is a risk associated with the
political background in which the empirical study is conducted. The most
vulnerable interviewees are the representatives of Cambodian unions, given
the contentious relationship between the union movement and the
government. This meant that participation in the project could pose a risk to
the interviewees in the form of negative attention, namely through social or
economic damage, including discrimination, censorship or, in extreme cases,
physical violence. To mitigate these risks, numerous factors are taken into
account. These include, but are not limited to: not conducting interviews with
trade union representatives displaying signs of fear and allowing the
interviewee to select the interview location. Accordingly, the interviews are
carried out in places chosen by the interviewees and never in a factory, in
plain sight, or places with a higher risk of identification. The selection of
questions asked is further considered. These are not formulated in a such a
way as to unnecessarily cause the interviewees to make statements that
cannot be added to the interviews.

Finally, it is worth noting that the candidate had done a similar project, on a
smaller scale. The candidate’s master thesis, entitled “Female Representation
in Trade Unions: The Case of the Cambodian Garment Industry” included an
empirical component, which also entailed carrying out interviews. These
were conducted with representatives and members of trade unions in order
to gather women’s ‘real’ experiences in Cambodian garment factories. One
of the trade union representatives interviewed had also been interviewed
before.
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1.7. Structure of the Thesis

The hypothesis put forward is that some global framework agreements fit
within the notion of collective agreement. Accordingly, global collective
agreements constitute a narrower concept compared to both transnational
company agreements and global framework agreements.

The dissertation is comprised of seven chapters. The first chapter presents
the background and state of research, the purposes and research questions,
the terminology, and the used methodology. Furthermore, it describes the
materials used and comprises a section regarding the delimitation of the
research topic. It also includes a section on the matters concerning the ethical
review, which is required for the empirical study. Finally, it explains the
structure of the dissertation, while including some final remarks.

The second chapter lays out the fundamental context that constitutes the
basis of the analysis carried out in the following chapters. It begins by
analysing globalisation in relation to the social partners, referring to business
responsibility to respect human rights and highlighting the concepts of due
diligence and leverage, which are included in key soft law instruments. It
further addresses the problematic of global supply chains and related
practices. Within this background, the role and strategies of global union
federations is described, as well as the role of the ILO. The concept of
corporate social responsibility is provided in relation to relevant conceptual
theories, namely legitimacy and stakeholder theory, which are further
presented. These notions and theories are considered to be relevant for the
empirical work carried out and the analysis developed in chapter 6.
Additionally, an outline of corporate discourse and how it is used is provided.
This is relevant for the interpretation of the interview material and the
analysis of global framework agreements within the concept of collective
agreement or simply as corporate social responsibility initiatives, as well as
the stakeholders these agreements aim to address. This examination is done
in comparison with other instruments related to the regulation of the conduct
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of multinational enterprises, namely codes of conduct. The interview
statements themselves, reveal corporate discourse.

The third chapter looks into the concept of collective agreement from both
an ILO and domestic labour law perspectives. The starting point is a
theoretical approach to industrial relations, collective bargaining, and legal
pluralism, which are the foundation of collective agreements. Subsequently,
it goes into a theoretical background and legal framework of the collective
agreement itself. Hence, it departs from the ILO definition comprised in the
Collective Agreements Recommendation, 1951 (No. 91) and referred in the
Collective Bargaining Convention, 1981 (No. 154). Eight features are
identified, described, and analysed in relation to different domestic legal
frameworks. These are the following: 1) bilaterality, 2) voluntariness, 3)
bindingness, 4) enforcement mechanisms, 5) scope, 6) content, 7) form, and
8) relation to statutory law and other sources of law.

The fourth chapter examines global framework agreements. The chapter
begins by analysing the emergence, definition, and evolution of global
framework agreements, both in terms of quantity and quality. Subsequently,
the constitutive elements of global framework agreements are identified and
described. The dissertation analyses the alternative views of framing global
framework agreements, namely as a form of private law contracts or as
collective agreements at the international level. Thus, the chapter provides
an overview of global framework agreement’s emergence, their evolving
content, and legal status. Two global framework agreements are analysed in
reference to the constitutive elements identified, providing a concrete
exemplification of the information examined.

The fifth chapter analyses global framework agreements in relation to the
core identified features of the concept of collective agreement. Hence, a
narrower concept, that of global collective agreements is delineated.

The sixth chapter presents the empirical material gathered through the

interviews and ties the previously mentioned concepts and theories in order
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to answer the research questions. The background and aims of the empirical
study, described in the section referent to the empirical methodology in
chapter 1, are completed and the identification of H&M’s and Inditex’s as
global collective agreements is presented. The empirical findings include the
stakeholders’ general views on global collective agreements and their
binding character. A description regarding the background of the Cambodian
context is further presented. Other issues, namely the parties’ views on the
importance of a company’s origin are included, as well as a detailed
description and analysis of the current implementation of H&M’s and
Inditex’s global collective agreements in Cambodia. Both references to a
positive impact and implementation of these agreements are included, as well
as some identified problems. Finally, the impact of global framework
agreements and their related dilemmas are described. Their impact is
examined from a critical view point, observing the available material, current
dissemination and comprehension problems, and the vagueness of dispute
settlement procedures.

Finally, the seventh chapter comprises the conclusions reached and final
answers to the research questions. It starts by referring to the legal status of
global framework agreements and their placement within corporate social
responsibility and industrial relations. Moreover, in answering the second
research question, it tackles the functioning of global framework agreements.
Using H&M’s and Inditex’s global collective agreements as the focus, the
impact of global collective agreements is further addressed. The final section
focuses on the fourth research question, referring to the relationship between
the framework created by global collective agreements and other sources of
labour law.

1.8. Final Remarks

Global framework agreements have the potential to face the limited scope of
labour law, which is highly dependent on the national context, whereas
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companies and labour relations have become more and more international.
As Papadakis recognised, there is a ‘mismatch’ between the increasingly
international scope of activities of multinational enterprises and the still
mostly national scope of action of social actors, namely trade unions.
Papadakis stated that “this mismatch reflects a wider systematic
disequilibrium in terms of the available tools of action and power, between,
on the one hand, for-profit global actors like MNEs, and on the other hand,
not-for-profit actors in the social field, who work for an equitable
distribution of globalisation’.'** Additionally, global framework agreements
can be a response to the lack of effectiveness of labour law, in terms of the
gap between international legally binding texts and their application to
companies.'?® Compared to corporate social responsibility instruments and
codes of conduct in particular, global framework agreements go a step
further, holding a higher degree of legitimacy due to their negotiated
character and symbolising the recognition of global union federations as
legitimate bargaining partners, while embodying unions’ strategic policy to
deal with globalisation and labour law’s limited scope.'?” In fact, as displayed
in the section regarding global union federations’ involvement as a
constitutive element of global framework agreements, some agreements
expressly refer to a recognition of global unions as a legitimate counterpart.
For instance, Danone’s agreement, the first one to be signed, states that “the
union and company must recognise the legitimacy of each party”. In the
long-term, the union movement views global framework agreements as a
strategy towards the creation of cross-border industrial relations and
collective bargaining.'”® Hence, global framework agreements are often
considered as a “step towards the internationalisation of collective

125 Papadakis (ed.), Cross-Border Social Dialogue and Agreements: An Emerging Global Industrial Relations
Framework? (n13), p. 1; Konstantinos Papadakis, ‘Globalising Industrial Relations: What Role for
International Framework Agreements?’ in Susan Hayter (ed.), The Role of Collective Bargaining in the
Global Economy — Negotiating for Social Justice (International Labour Office 2011), p. 1.

126 André Sobczak, ‘Legal Dimensions of International Framework Agreements in the Field of Corporate Social
Responsibility’ (2007) Vol. 62 No. 3 Industrial Relations pp. 466-491.

127 Hammer, ‘International Framework Agreements: Global Industrial Relations Between Rights and Bargaining’
(n21); Drouin, ‘Promoting Fundamental Labour Rights through International Framework Agreements:
Practical Outcomes and Present Challenges (n51), pp. 591-636.

128 Brian Burkett, ‘International Framework Agreements: An Emerging International Regulatory Approach for a
Passing European Phenomenon?’ (2001) Canadian Labour Employment Law Journal, pp. 81-114.
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bargaining”.'*° They formalise the recognition of global union federations
as legitimate counterparts in industrial relations at the international level and
their negotiation, content, and implementation processes are evocative of
collective bargaining processes.*® They “are not mere unilateral
declarations, but contain obligations, although not legally enforceable
ones”®' and transform multinational enterprises’ corporate social
responsibility policies into more binding commitments.!3> These

considerations provide the basis for the next chapters.

129 Isabelle Schémann, André Sobczak, Eckhard Voss, and Peter Wilke, Codes of Conduct and International
Framework Agreements: New Forms of Governance at Company Level (European Foundation for the
Improvement of Living and Working Conditions 2008); Telljohann, da Costa, Miiller, Rehfeldt, and Zimmer,
European and International Framework Agreements: Practical Experiences and Strategic Approaches (n48);
Williams, Davies, and Chinguno, ‘Subcontracting and Labour Standards: Reassessing the Potential of
International Framework Agreements’ (n30), p. 185.

130 papadakis, Casale, and Tsotroudi, ‘International Framework Agreements as Elements of a Cross-Border
Industrial Relations Framework’ (n17), pp. 67-87.

131 Hammer, ‘International Framework Agreements: Global Industrial Relations Between Rights and Bargaining’
(n21), p. 518; Isabelle Schomann, André Sobczack, Eckhard Voss and Peter Wilke, ‘International Framework
Agreements: New Paths to Workers’ Participation in Multinational’s Governance?’ (2008) HAL, p. 121.

132 Hammer, International Framework Agreements: Global Industrial Relations Between Rights and Bargaining
(n21), p. 518; Schomann, Sobczack, Voss and Wilke, ‘International Framework Agreements: New Paths to
Workers’ Participation in Multinational’s Governance?’ (n131), pp. 111-126.
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2. Globalisation and Corporate Social
Responsibility

This chapter lays out the context in which global framework agreements have
emerged, as well as concepts and theories that are fundamental for the
analysis carried out in the subsequent chapters. Section 2.1. presents the
setting behind the development of global framework agreements, through the
introduction of the term globalisation and its direct relation to a growing
trend of internationalisation of collective bargaining. In this context, the
development and growing importance of global supply chains is addressed.
Business responsibility to, at least, respect human rights and the associated
concepts of due diligence, predatory purchasing practices, and leverage are
further highlighted. The work of global union federations in regard to global
framework agreements is introduced as a strategy to tackle globalisation and
the need to operate within an international context. Focusing on the ILO
Tripartite Declaration and the Declaration on Fundamental Principles and
Rights at Work, section 2.2. discusses the role of the ILO in relation to global
framework agreements. The significance of ILO instruments in relation to
these agreements’ content and the organisation’s possible intervention in
dispute settlement and training schemes are further referred. Finally, section
2.3. starts by examining corporate social responsibility as a concept.
Stakeholder theory and legitimacy theory are described and linked to global
framework agreements and its associated corporate discourse. These reveal
key differences in both the design and use of global framework agreements
and previous company-initiated instruments intended to regulate global
supply chains. The argument placed is that, compared to codes of conduct,
which are aimed at consumers and investors and more commonly used as
marketing instruments, global framework agreements address other
stakeholders. In particular, they focus on the relationship between workers’
representatives and the development of good industrial relations.
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2.1. Globalisation and The Social Partners

The concept of globalisation is not without controversy.'* “It can be ‘good’
and ‘bad’ at the same time”,'>* referring both to multinational enterprises’
growing internationalisation and power, as well as the spread of knowledge
and awareness of human rights issues.!>> A common and universal definition
of globalisation does not exist.!*® In fact, the concept has no “no clearly
marked, diachronic borders.”'3" The term has “often been left vague and
undefined, better to conjure up the large panoply of forces that have
seemingly imposed similar imperatives across advanced industrialised
countries” 3% Thus, “like many apparently meaningful terms, it tends, upon
closer examination, to dissolve, or worse, multiply into many other complex
terms.”'3° Globalisation created an environment susceptible of bringing
chances for the integration and the development of emerging economies, as
well as new tests for their growth and sustainable development. However, as
acknowledged in the Millennium Declaration, the benefits and costs of
globalisation are very unevenly distributed.!*’ The internationalisation and
growing power of enterprises granted them the ability to easily shift

133 See, Stephen Rix, ‘Globalisation and Corporate Social Responsibility’ (2002) Vol. 27 Alternative, pp. 16-21;
Petra Vujakovic, ‘How to Measure Globalisation? A New Globalisation Index (NGI)’ (2009) No. 343 WIFO
Working Papers Austrian Institute of Economic Research, pp. 1-34; Pawel Kozlowski, ‘Globalisation
Asynchronies’ (2004) Vol. 187 No. 8 Polish European, pp. 187-195.

134 Vujakovic, ‘How to Measure Globalisation? A New Globalisation Index (NGI)’ (n133), p. 3.

133 ibid, pp. 3-4.

136 See, for various definitions of globalisation — Paul Streeten, Globalisation: Threat or Opportunity?
(Copenhagen Business School Press 2001), pp. 167-173. Also, in regard to different ways of categorising
globalisation, David Held, Anthony McGrew, David Goldblatt, and Jonathan Perraton, ‘Global
Transformations: Politics, Economics and Culture’ in Chris Pierson and Simon Tormey (eds), Politics at
Edge (Springer 2000) pp. 14-28; Peter Thomas Muchlinski, ‘Globalisation and Legal Research’ (2003) Vol.
37 No. 1 The International Lawyer, pp. 221-240; Marco Caselli, ‘On the Nature of Globalisation and its
Measurement. Some Notes on the AT Kearny/Foreign Policy Magazine Globalisation Index and the CSGR
Globalisation Index’ (2006) UNU-CRIS OCASSIONAL PAPERS Universita Catolica del Sacro Cuore
Milano, pp. 4-5; Vujakovic, ‘How to Measure Globalisation? A New Globalisation Index (NGI)’ (n133), pp.
3-4.

137 Kozlowski, ‘Globalisation Asynchronies’ (n133), p. 187.

138 Richard Hyman, ‘Trade Unions, Global Competition and Options for Solidarity’ in Andreas Bieler and
Ingemar Lindberg (eds) Global Restructuring, Labour and the Challenges for Transnational Solidarity
(Routledge 2011), p. 18; Vivien A. Schmidt, The Future of European Capitalism (Oxford University Press
2002), p. 13.

139 Muchlinski, ‘Globalisation and Legal Research’ (n136).

10 UNGA ‘Millennium Declaration’ (18 September 2000) A/RES/55/2, para. 5.
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production across countries, sparking concerns regarding the impact of their
activities on working people.!*! There is a concern that the increasing
competition between developing countries, in order to attract foreign
investment, leads to a gradual lowering of labour standards, as well as
environmental and social protection.'*? As stated by the World Commission
on the Social Dimension of Globalisation, “in the absence of a balanced
multilateral framework for investment there is a risk that countries may be
pushed by competitive bidding for investments to offer concessions that go
too far in reducing the overall benefits and impede the fair distribution of
these benefits”.'* Moreover, there is a mismatch between multinational
enterprises’ global scope of activities and that of trade unions, which is
mostly national.'** Accordingly, the relationship between employers,
employees, their representative organisations, and the state can no longer be
analysed solely based in a national context.'*> In fact, “Globalisation
processes have produced a downward pressure on labour rights that neither
nationally based labour laws nor international institutions such as the

International Labour Organisation have been able to effectively counter.””'*®

While creating jobs and promoting a broader consensus in regard to the
recognition of international standards, globalisation has also worsened
competition between suppliers and created a growing neglect of labour

141 Jurgen Hoffman, ‘Ambivalence in the Globalisation Process — The Risks and Opportunities of Globalisation’
in D. Foden, J. Hoffmann and R. Scott (eds) Globalisation and the Social Contract (Brussels: ETUI 2001).

142 World Commission on the Social Dimension of Globalisation, A Fair Globalisation: Creating Opportunities
for All (International Labour Office 2004), p. 34 para. 162 and p. 86 para. 389; Konstantinos Papadakis,
‘Introduction’ in Konstantinos Papadakis (ed.), Cross-Border Social Dialogue and Agreements: An Emerging
Global Industrial Relations Framework? (International Labour Office 2008), p. 1.

143 World Commission on the Social Dimension of Globalisation, 4 Fair Globalisation: Creating Opportunities
for All (n142), p. 86 para. 389; Papadakis, Casale, and Tsotroudi, ‘International Framework Agreements as
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144 Papadakis, ‘Introduction’ (n142), p. 1.

45 “The advent of intensified forms of global economic integration has led to a situation where relationships
between employers, employees and their organisations and the state can no longer be thought in ways that
are bounded by the nation-state.” See, Michele Ford and Michael Gilan, ‘The Global Union Federations in
International Industrial Relations: A Critical Review’ (2015) Vol. 57 No. 3 Journal of Industrial Relations, p.
457.

146 Thomas Maak, ‘The Cosmopolitical Corporation’ (2009) Vol. 84 Journal of Business Ethics, pp. 361-372.
Available At: https://link.springer.com/article/10.1007%2Fs10551-009-0200-3 [Accessed 9 August 2017].
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standards.'*” In fact, it facilitated corporations’ shift of production to
countries where labour costs are lower and labour standards, or their
implementation, are weaker. Adding to this background, multinational
corporations started to adopt “a discourse according to which multinational
corporations had no home base”, being placed outside countries’
jurisdictions.'*® Furthermore, ILO standards only impose obligations on
states, meaning there is no direct horizontal effect between legal subjects.
Still, the activities of multinational corporations can indisputably have an
impact on human rights.'*’

Increasing awareness from consumers, governments, and also from
companies, as well as recent and recurring tragedies highlight the emergency
of addressing these concerns, particularly in the context of complex supply
chains.'® These include recent disasters like the two 2012 Pakistan garment
factory fires, which killed more than 300 workers,'*! the 2013 Rana Plaza

147 Riidiger Krause, ‘The Promotion of Labour Standards Through International Framework Agreements’ in
Henner Gott (ed.), Labour Standards in International Economic Law (Springer, 2018), p. 320.

148 Tarja Halonen, ‘Harnessing Globalisation: An Everlasting Challenge’ in Tarja Holonen and Ulla Liukkunen
(eds), International Labour Organisation and Global Social Governance (Springer, 2020), p. 6.

149 See, Peter T. Muchlinski, ‘Human Rights and Multinationals: Is There a Problem? (2001) Vol. 77 No. 1
International Affairs, pp. 31-47; Surya Deva, ‘Human Rights Violations by Multinational Corporations and
International Law: Where from Here?’ (2003) Vol. 19 Connecticut Journal of International Law, pp. 1-57;
Robert McCorquodale and Penelope Simons, ‘Responsibility Beyond Borders: State Responsibility for
Extraterritorial Violations by Corporations of International Human Rights Law’ (2007) Vol. 70 No. 4 The
Modern Law Review, pp. 598-625; Robert McCorquodale, ‘Towards More Effective Legal Implementation
of Corporate Accountability for Violations of Human Rights’ (2009) Vol. 103 International Law as Law, pp.
288-291; Nicolas Zambrana Tevar ‘Shortcomings and Disadvantages of Existing Legal Mechanisms to Hold
Multinational Corporations Accountable for Human Rights Violations’ (2012) Cuadernos de Derecho
Transnational Vol. 4 No. 2, pp. 398-411; Maciej Zenkiewicz, ‘Human Rights Violations by Multinational
Corporations and UN Initiatives’ (2016) Vol. 12 No. 1 Review of International Law and Politics, pp. 121-
160.

150 Globalisation has enabled the fragmentation of production and the growth of global supply chains, which
account for about eighty per cent of international trade. See, Guillaume Delautre, ‘Decent Work in Global
Supply Chains: An Internal Research Review — Research Department Working Paper No. 47’ (International
Labour Office 2019), p. 15.

151 Michael Georgy, ‘Fires Engulf Pakistan Factories Killing 314 Workers’ Reuters (Karachi, 12 September
2012). Available At: https://www.reuters.com/article/us-pakistan-fire/fires-engulf-pakistan-factories-killing-
314-workers-idUSBRE88B04Y20120912 [Accessed 6 December 2019]; Zia ur-Rehman, Declan Walsh, and
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collapse in Bangladesh, which killed 1,134 people and injured more than
2,500,"% and the 2015 Kentex slipper factory fire in the Philippines, which
killed 72 workers on the second anniversary of the Rana Plaza disaster.!*
Also, in the context of the Covid-19 pandemic, several brands have refused
to pay for orders completed or in production, impacting the livelihood of
millions of workers."** Currently, top fashion brands are facing legal
challenges over garment workers’ rights in Asia, with the Pan-Asian group
launching a innovative attempt to hold these global buyers accountable for
rights violations carried out during the pandemic.!>®

These concerns have not been ignored, being a central point in discussions
carried out by governments and social partners but lasting improvements for
workers’ rights have not been accomplished.!*® Initially perceived as
positive, through the creation of numerous jobs in emerging economies and
a possible contribution to their economic development, globalisation has
ultimately brought an opposite impact in working conditions and workers’
rights. Associated to economic and reputational costs, multinational
enterprises have developed numerous corporate social responsibility

152 BBC News, ‘Bangladesh Factory Collapse Toll Passes 1,000’ (10 May 2013). Available At:
https://www.bbc.com/news/world-asia-22476774 [Accessed 3 May 2019]; Jim Yardley, ‘Report on Deadly
Factory Collapse in Bangladesh Finds Widespread Blame’ (May 22 2013) The New York Times. Available
At: https://www.nytimes.com/2013/05/23/world/asia/report-on-bangladesh-building-collapse-finds-
widespread-blame.html [Accessed 3 May 2019]; Syed Zain Al-Mahmood, Jason Burke, and Rebecca
Smithers, ‘Dhaka: Many Dead as Garment Factory Building that Supplied West Collapses’ (25 April 2013)
The Guardian. Available At: https://www.theguardian.com/world/2013/apr/24/bangladesh-building-collapse-
shops-west [Accessed 3 May 2019]; Michael Safi and Dominic Rushe, ‘Rana Plaza, Five Years On: Safety of
Workers Hangs in Balance in Bangladesh’ The Guardian (Dhaka and New York, 24 April 2018). Available
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Collapse: Can GAP and Others Pin Down Worker Safety’ The Guardian (10 September 2013). Available At:
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2019].
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Vol. 7 No. 1-2 International Journal of Labour Research, pp. 75-94.
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initiatives to tackle the costs of globalisation and the poor working
conditions throughout their supply chains. Yet, such initiatives have
systematically lacked labour participation and have not achieved lasting
improvements.'>’ There is a general consensus in regard to the fact that both
codes of conduct and auditing programmes ‘“have failed to eliminate, or
perhaps even substantially reduce, incidents of labour violations in global

supply chains” '

Besides an irrefutable obligation to make profits for shareholders,
corporations have further obligations. Presently, the question is not “whether
or not corporations have human rights responsibilities at all, but rather how
extensive they are”.">® However, there is still no set of legally binding rules
governing the conduct of multinational enterprises.'®® This absence of
international legally binding rules leaves a regulatory ‘vacuum’, which has
quickly been filled by a set of unilateral and undefined, employer-initiated
programmes,'®! as well as various multistakeholder initiatives. In regard to
the second, the heterogeneous and complex character of international
documents on corporate social responsibility, lacking a strict legal hierarchy,
coherent objectives, and a defined content, have been identified as
weaknesses.!®> Substantial obstacles can also be found in company
developed corporate social responsibility initiatives. For more or less
altruistic reasons, multinational enterprises have generally showed openness
in recognising their responsibility to (at least) respect human rights and one

157 Hadwiger, ‘Global Framework Agreements: Achieving Decent Work in Global Supply Chains — Background
Paper’ (n12); Kasey McCall-Smith and Andreas Rithmkorf, ‘Sustainable Global Supply Chains: From
Transparency to Due Diligence’ in Clair Gammage and Tonia Novitz (eds), Sustainable Trade, Investment
and Finance (Edward Elgar, 2019), pp. 110, 113.
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Comparative Labour law & Policy Journal, p. 5.

159 Florian Wettstein, ‘Normativity, Ethics and the UN Guiding Principles on Business and Human Rights: A
Critical Assessment’ (2015) Vol. 14 Journal of Human Rights, p. 163.

19 Cirlig, ‘Business and Human Rights: From Soft Law to Hard Law?’ (n4).
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European Phenomenon?’ (n128).
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Ryngaert, E. J. Molenaar and S. M. H. Nouwen (eds), What’s Wrong with International Law? (Brill/Nijhoff,
2015).
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cannot affirm they have been inactive in addressing these concerns.'®
However, the increase of unilateral corporate social responsibility
programmes, placed entirely in the hands of management is often seen as
‘window dressing’, undermining workers’ representation and collective
ownership of social regulation instruments.'®* Furthermore, their inconsistent
content and ineffective enforcement have also been considered as significant
limitations.!

2.1.1. Business Responsibility to Respect Human Rights

Several initiatives addressing business responsibility in regard to human
rights have been developed by international organisations, namely the
Organisation for Economic Co-Operation and Development (OECD), the
International Labour Organisation, and the United Nations. These include the
OECD Guidelines for Multinational Enterprises, which constitute non-
binding recommendations on responsible business conduct addressed to
multinational enterprises operating in or from the adhering territories. Since
2011, the Guidelines contain a chapter on human rights, stating that
enterprises should, among other things, respect human rights, meaning “they
should avoid infringing on the human rights of others and should address
adverse human rights impacts with which they are involved” .

Similarly, the ILO Tripartite Declaration of Principles concerning
Multinational Enterprises and Social Policy (MNE Declaration) provides

16 Michael Fichter, Markus Helfen, and Jérg Sydow, ‘Regulating Labour Relations in Global Production
Networks — Insights on International Framework Agreements’ (2011) Vol. 2 International Politics & Society,
pp. 69-86.

164 André Sobczak, ‘Legal Dimensions of International Framework Agreements in the Field of Corporate Social
Responsibility” in Konstantinos Papadakis (ed.), Cross-Border Social Dialogue and Agreements: An
Emerging Global Industrial Relations Framework? (International Institute for Labour Studies 2008), pp. 116,
126-127; Fichter, Helfen, and Sydow, ‘Regulating Labour Relations in Global Production Networks —
Insights on International Framework Agreements’ (n163); Paul Hohnen, ‘OECD MNE Guidelines — A
Responsible Business Choice’ (December 2008-January 2009) No. 270/271, pp. 18-20;

195 Ruth Pearson and Gill Seyfang, ‘New Hope or False Dawn? Voluntary Codes of Conduct, Labour Regulation
and Social Policy in a Globalising World’ (2001) Vol. 1 No. 1 Global Social Policy, pp. 48-78; Mark P.
Thomas, ‘Global Industrial Relations? Framework Agreements and the Regulation of International Labour
Standards’ (2011) Vol. 36 No. 2 Labour Studies Journal, pp. 269-287.

166 OECD, OECD Guidelines for Multinational Enterprises (OECD Publishing 2011). Available At:
https://www.oecd.org/daf/inv/mne/48004323.pdf [Accessed 12 May 2020].
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recommendations on matters of employment, training, conditions of work
and life, industrial relations, and general policies. These are founded on ILO
conventions and recommendations and on the Declaration on Fundamental
Principles and Rights at Work in particular. The principles and guidelines are
addressed to multinational enterprises, governments, as well as employers’
and workers’ organisations, and are based on principles contained in
international labour standards. While referring to the Guiding Principles on
Business and Human Rights and mentioning each actor’s specific role to play
in this context, the Declaration recalls ‘the corporate responsibility to respect
human rights’. Similarly, based on the 2011 Guiding Principles, the 2017
update of the Tripartite Declaration explicitly refers to due diligence in
paragraph 10.'67

Likewise, the UN Global Compact provides a non-binding framework of
principles based on membership and addresses businesses in the areas of
human rights, labour, the environment, and anti-corruption. The Compact is
a voluntary international initiative joining multinational enterprises, UN
agencies, as well as labour and civil society in the support of universal social
and environmental principles. Hence, it constitutes a strategic policy
initiative for businesses committed to ten universally accepted principles in
the fields of human rights, labour, environment, and anti-corruption.'®® It
represents a universal multi-industry voluntary code of conduct.!®® The
Compact highlights ten principles, derived from the Universal Declaration of
Human Rights, the ILO Declaration on Fundamental Principles and Rights
at Work, the Rio Declaration on Environment and Development, and the
United Nations Convention Against Corruption.'” Principles 1 and 2,

167 International Labour Organisation, Tripartite Declaration of Principles Concerning Multinational Enterprises
and Social Policy (International Labour Office 5" Edition 2017). Available At:
https://www.ilo.org/wemsp5/groups/public/---ed_emp/---emp_ent/---
multi/documents/publication/wems_094386.pdf [Accessed 12 May 2020].

8 United Nations Global Compact. Available At: https://www.unglobalcompact.org/ [Accessed 25 February
2019].

193, Prakash Sethi and Donald H. Schepers ‘United Nations Global Compact: An Assessment of Ten Years of
Progress, Achievements, and Shortfalls’ in S. Prakash Sethi (ed.), Globalisation and Self-Regulation
(Palgrave Macmillan 2011), pp. 249-275.

170 The principles can be divided into human rights (principles 1 and 2), labour (principles 3, 4, 5, and 6),
environment (principles 7, 8, and 9), and anti-corruption principles (principle 10). See, United Nations,
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referent to human rights, state that “Businesses should support and respect
the protection of internationally proclaimed rights” and “make sure that they
are not complicit in human rights and abuses”.'"! Principles 3 to 6 note that
businesses should uphold the four fundamental rights and principles at work
as identified by the ILO. Similarly, the Global Compact’s guide to corporate
sustainability states that, in order to be sustainable, businesses “must operate
responsibility in alignment with universal principles and take actions that
support the society around them” and “report annually on their efforts, and
engage locally where they have a presence”.'> These are the basis of a due
diligence policy aimed at the construction of sustainable supply chains.!”?

Finally, and despite not imposing any legal obligations, the UN Guiding
Principles on Business and Human Rights,!” endorsed in 2011 by the UN
Human Rights Council, they constitute the most authoritative initiative to
date. It is also the most innovative and robust initiative to date, endorsed by
the United Nations. They give guidance on the implementation of the UN’s
‘Protect, Respect and Remedy’ Framework,'” and offer advice to both
governments and businesses on how to prevent and remedy the adverse
effects of businesses on human rights. Learning from the failures of another
UN initiatives (i.e., the Norms of Transnational Corporations and Other
Businesses Enterprises), the Guiding Principles show “self-constraint with
respect to corporate responsibility” and do not have any “any ambition to

United Nations Global Compact — The Ten Principles of the UN Global Compact (2000). Available At:
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set new substantive standards”."’® Still, they state that, irrespective of a
state’s duty to protect human rights, companies have a responsibility to
respect human rights. Furthermore, they extend this responsibility to both
impacts linked to a company’s own activities, but also to those directly linked
to its operations, products or impacts.!”” In fact, in its second pillar, the
Guiding Principles explicitly state business responsibility to respect human
rights, meaning “they should avoid infringe on the human rights of others
and should address adverse human rights impacts with which they are

involved” '8

Membership in these instruments is self-selective and voluntary compliance
monitoring is normally audit based. Furthermore, both the standards included
and their compliance monitoring is merely applicable to those that choose to
join.!” The lack of sanctions and monitoring problems makes these
instruments possible paths of avoiding legal regulation.!®® Still, these
instruments, and the Guiding Principles in particular, highlight key concepts
that identify a set of dynamics resulting from globalisation, as well as ways
to address them.

176 Bjérn Fasterling and Geert Demuijnck, ‘Human Rights in the Void? Due Diligence in the UN Guiding
Principles on Business and Human Rights’ (2013) Vol. 116 No. 4 Journal of Business Ethics, p. 800.

177 Justine Nolan and Gregory Bott, ‘Global Supply Chains and Human Rights: Spotlight on Forced Labour and
Modern Slavery Practices’ (2018) Vol. 24 No. 1 Australian Journal of Human Rights, pp. 50-51.

178 United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations
‘Protect, Respect and Remedy’ Framework (2011), Principle 11. Also, according to the commentary to
Principle 11 of the Guiding Principles, “Addressing adverse human rights impacts requires taking adequate
measures for their prevention, mitigation and, where appropriate, remediation”. Available At:
https://www.ohchr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf [Accessed 12 May 2020].

17 Generally, and referring to the UN Global Compact as an example. See, S. Prakash Sethi and Donald H.
Schepers, ‘United Nations Global Compact: The Promise-Performance Gap’ (2014) Vol. 122 Journal of
Business Ethics, pp. 193-208; Nolan and Bott, ‘Global Supply Chains and Human Rights: Spotlight on
Forced Labour and Modern Slavery Practices’ (n177), pp. 51-52.

180 Daniel Wintersberger (ed.), International Human Resource Management: A Case Study Approach (Kogan
Page 2017), p. 101; Nicolas Bueno, ‘Multinational Enterprises and Labour Rights: Concepts and
Implementation’ in Janice R. Bellace and Beryl ter Haar (eds), Research Handbook on Labour, Business and
Human Rights Law (Edward Elgar, 2019), p. 427.
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The Guiding Principles'®! and the OECD Guidelines'®? underline the concept
of due diligence, which companies should apply in relation to their
responsibility to respect human rights. The term, first used by John Ruggie
when developing the United Nations ‘Protect, Respect and Remedy
Framework’'®? is now included in several other instruments.'®* The Guiding
Principles address due diligence based on a risk assessment approach,
defining it as a process through which companies should identify, prevent,
mitigate, and account for how they address their actual and potential adverse
human rights impacts.'®® Similarly, the OECD Guidelines define due
diligence as a “the process through which enterprises can identify, prevent,
mitigate and account for how they address their actual and potential adverse
impacts as an integral part of business decision-making and risk
management systems”.'3® This concept is also reiterated in other OECD
guidance instruments.'®’

According to Principle 13 of the UN Guiding Principles, companies should
“seek to prevent or mitigate adverse human rights impacts that are directly
linked to their operations, products or services by their business

181 Principle 17 expressly states that, “In order to identify, prevent, mitigate and account for how they address
their adverse human rights impacts, business enterprises should carry out human rights due diligence”,
which “Should cover adverse human rights impacts that the business enterprise may cause or contribute to
through its own activities, or which may be directly linked to its operations, products or services by its
business relationships”. See, United Nations, Guiding Principles on Business and Human Rights:
Implementing the United Nations ‘Protect, Respect and Remedy’ Framework (n178), Principle 17.

182 OECD, OECD Guidelines for Multinational Enterprises (n166), chapter II, para. 10 and commentary para. 14,
chapter IV, para, 15 and commentary para. 45-46. The concept has further been adopted in the everyday
vocabulary of business and human rights, corporate social responsibility, and related stakeholders. See, Radu
Mares, ‘Human Rights Due Diligence and the Root Causes of Harm in Business Operation’ (2018) Vol. 10
No. 1 Northeastern University Law Review, p. 4.

183 UN Human Rights Council, Protect, Respect and Remedy: A Framework Business and Human Rights (2008).
Available At: https://media.business-humanrights.org/media/documents/files/reports-and-materials/Ruggie-
report-7-Apr-2008.pdf [Accessed 29 March 2021].

134 The UNGPs were incorporated in the OECD Guidelines for MNEs — chapter II, paras. 10, 14, and 15, chapter
IV para. 5 and commentary, and chapter VII para. 4 and commentary.

135 Bueno, ‘Multinational Enterprises and Labour Rights: Concepts and Implementation’ (n180), pp. 422-423.

186 OECD, OECD Guidelines for Multinational Enterprises (n166), commentary para. 14, 45.

187 For instance, OECD, OECD Due Diligence Guidance for Responsible Supply Chains in the Garment and
Footwear Sector (OECD Publishing 2017). Available At: https://mneguidelines.oecd.org/oecd-due-diligence-
guidance-garment-footwear.pdf [Accessed 12 May 2020]; OECD, Due Diligence Guidance for Responsible
Supply Chains of Minerals from Conflict-Affected and High Risk Areas (OECD Publishing 2016). Available

At: https://www.oecd.org/daf/inv/mne/OECD-Due-Diligence-Guidance-Minerals-Edition3.pdf [Accessed 12
May 2020].
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relationships, even if they have not contributed to those impacts”. In turn,
the concept of ‘business relationships’ includes relationships with business
partners in the company’s value chain.!®® Accordingly, ‘business
relationships’ include business partners, entities in the company’s value
chain, and any other non-state or state entity directly linked to the company’s
business operations, products, or services. Thus, it is recognised that business
responsibility to respect human rights goes beyond formally affiliated
entities.!® In fact, according to the UN Guiding Principle 18, business
enterprises should carry out an impact assessment covering all business
relationships, including those part of the company’s supply chain. Likewise,
the definition of due diligence provided in the OECD Guidelines reinforces
that the business relationship includes any entity in the supply chain.'”®

The problem of predatory purchasing practices is placed within the broader
discussion about human rights due diligence. The United Nations Office of
the High Commissioner for Human Rights refers to changes of product
requirements for suppliers without adjusting production deadlines and prices
as examples where business enterprises may be deemed to have cause
adverse human rights impacts since they exert pressure on suppliers to breach
labour standards in order to deliver and not lose business.”’! In fact, “the
principal root cause of sweatshop conditions in international subcontracting
networks is to be found in the sourcing practices of the brands and retailers
that coordinate these supply chains”. "> Labour violations are not merely a
factory-based problem, capable of correction through monitoring. Instead,
they are expectable results of an outsourcing production model mostly based
on cost and flexibility concerns.'”®> Buyer sourcing practices are often the root

188 United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations
‘Protect, Respect and Remedy’ Framework (n178), Principle 13.

18 Nolan and Bott, ‘Global Supply Chains and Human Rights: Spotlight on Forced Labour and Modern Slavery
Practices’ (n177), p. 52.

19 McCall-Smith and Riihmkorf, ‘Sustainable Global Supply Chains: From Transparency to Due Diligence’
(n157), p. 119.

191 United Nations Office of the High Commissioner for Human Rights, The Corporate Responsibility to Respect
Human Rights: An Interpretative Guide (United Nations, 2012), p. 17.

192 Anner, Balir, and Blasi, ‘Toward Joint Liability in Global Supply Chains: Addressing the Root Causes of
Labour Violations in International Subcontracting Networks’ (n158), p. 3.
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causes'** of problems at the factory level.'”> While multinational enterprises

can use their leverage to obtain price reductions,””® change order
specifications, or even remove themselves from risk, leverage can also be
used to ensure compliance with human rights standards.!”” Wages,
commercial and sourcing practices, relationships within supply chains, and
adherence to labour standards, are within businesses’ control and scope to
change’.!”® Shorter deadlines aligned with more votatile orders in both style
and number have resulted in (inadequately or not compensated) overtime,
increased subcontracting, and various forms of forced labour, with buyers
shifting risks to suppliers which, in turn, shift the burden to the workers.'”
Companies can promote a ‘commitment model’, engaging in long-term
commitments to suppliers and joint problem solving.??’ In the commentary
to Guiding Principle 19 it is stated that leverage is considered to exist where
the enterprise has the ability to effect change in an entity’s harmful
practices.’”! Similarly, while providing examples of leverage, the Office of
the High Commissioner for Human Rights’ guide defines it as an advantage

194 Referring to the dangers of adopting a risk management due diligence approach, focused on the mitigation of
human rights impacts, instead of the elimination of their root causes. See, Radu Mares, ‘Human Rights Due
Diligence and the Root Causes of Harm in Business Operation’ (n182), pp. 1-69

195 Richard Locke, The Promise and Limits of Private Power: Promoting Labour Standards in a Global Economy
(Cambridge University Press, 2013); Anner, Balir, and Blasi, ‘Toward Joint Liability in Global Supply
Chains: Addressing the Root Causes of Labour Violations in International Subcontracting Networks’ (n158),
pp. 3,7.

196 Referring to power consolidation of lead firms in relation to downstream suppliers, illustrated in numerous
small apparel producers that are forced to compete for contracts with a limited number of retailers. This
results in buyers being able to dictate the price paid for each garment. See, Mark Anner, ‘Labour Control
Regimes and Worker Resistance in Global Supply Chains’ (2015) Vol. 56 No. 3 Labour History, p. 297.

197 Nolan and Bott, ‘Global Supply Chains and Human Rights: Spotlight on Forced Labour and Modern Slavery
Practices’ (n177), p. 60.

198 Genieve Lebaron, ‘Wages: An Overlooked Dimension of Business and Human Rights in Global Supply
Chains’ (2021) Vol. 6 No. 1 Business & Human Rights Journal, p. 20.

199 Referring to importance of stable sourcing contracts and their volatility and explaining that, in this context,
“employers are likely to maintain the same level of employment, and require excessive overtime in order to
meet demand during the peak production cycles that result from volatile sourcing contracts with short lead
times”, while stressing that these problems are not unique to supply chains in the garment industry. See,
Anner, Balir, and Blasi, ‘Toward Joint Liability in Global Supply Chains: Addressing the Root Causes of
Labour Violations in International Subcontracting Networks’ (n158), pp. 9-10.

20 ibid, p. 7.

21 “Where a business enterprise contributes or may contribute to an adverse human rights impact, it should take
the necessary steps to cease or prevent its contribution and use its leverage to mitigate any remaining impact
to the greatest extent possible. Leverage is considered to exist where the enterprise has the ability to effect
change in the wrongful practices of an entity that causes harm.” See, United Nations, Guiding Principles on
Business and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Framework
(n178), Commentary to Principle 19.
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that gives the power to influence, meaning “the ability of a business
enterprise to effect change in the wrongful practices of another party that is
causing or contributing to an adverse human rights impact”.**> In these
cases, the enterprise should use its leverage to mitigate impacts and cease or
prevent its contribution.?”> However, besides causing or contributing to
adverse human rights impact, a company can also be involved in an adverse
impact when this is directly linked to its operations. For instance, when a
supplier violates contractual terms, resorting to child or forced labour, the
appropriate action will depend on the company’s leverage.’®* The
commentary to Principle 19 provides an open list of factors determining the
appropriate action. These include the company’s leverage over the entity,
how crucial the relationship is to the enterprise, the severity of the abuse, and
whether terminating the relationship would have adverse human rights
consequences. When the business enterprise lacks sufficient leverage, the
Guiding Principles provide further recommendations on how a company can

increase its influence. Still, “there is not a one-size-fits-all approach” **

While global supply chains vary across sectors, they are a feature of a
globalised economy, which is increasingly organised as either a producer-
driven or buyer-driven supplier chains.?®® Global supply chains are
characterised by asymmetric power relationships, with companies having
the power to dictate profit distributions and shift risk down the chain.?’’ In
fact, “The growth of transnational corporations has resulted in an
asymmetrical distribution of power among actors both those within some

202 United Nations Office of the High Commissioner for Human Rights, The Corporate Responsibility to Respect
Human Rights: An Interpretative Guide (n191), pp. 7, 19, 49-50.

203 Byeno, ‘Multinational Enterprises and Labour Rights: Concepts and Implementation’ (n180), pp. 424-425.

204 United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations
‘Protect, Respect and Remedy’ Framework (n178), Principle 19; OECD, OECD Guidelines for Multinational
Enterprises (n166), chapter 11, para. 12.

205 Galit A. Sarfaty, ‘Shining Light on Global Supply Chains’ (2015) Vol. 57 No. 2 Harvard International Law
Journal, p. 434.

Andreas Bieler and Ingemar Lindberg, ‘Globalisation and the New Challenges for Transnational Solidarity’ in
Andreas Bieler and Ingemar Lindberg (eds) Global Restructuring, Labour and the Challenges for
Transnational Solidarity (Routledge 2011), pp. 5-6; International Labour Conference, Decent Work in Global
Supply Chains — Report IV (105" Session 2016). Available At:
https://www.ilo.org/public/libdoc//ilo/2016/116B09_43_engl.pdf [Accessed 19 November 2020].
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Practices’ (n177), pp. 60-61.
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global supply chains and those engaged with the relationship between
business and some states.”*®® The term, ‘global supply chains’, in itself
emphasises the trend towards the scattering of production stages across
different organisational units and geographical sites.?” This power
asymmetry between buyers and suppliers?'’ means companies can easily
switch suppliers and influence their behaviour. These, in turn, can also
pressure lower tier subcontractors and ultimately workers. Based on changes
to order specifications and deadlines, suppliers are pushed to compete and
avoid losing business. This promotes the adoption of ‘innovative’, often
illegal, practices. In these conditions, complex subcontracting networks have
emerged as a business strategy that allows buyers to distance themselves
from risk.?!!

Differently, if buyers are faced with high costs when changing suppliers, they
possess lower leverage and it is more difficult to carry out due diligence and
exercise influence.?'? In the context of globalisation, the development of
global supply chains and their multiplicity of suppliers makes due diligence
sometimes problematic. Supply chains can be complex and fluid. While
first layer suppliers can often be easily identifiable, lower tiers are more
challenging to keep track of.>!® This reality is explicitly recognised in the UN
Guiding Principles. In the commentary to Principle 17, it is stated that, when
business enterprises have a large number of entities in their value chain,
making it unreasonably difficult to conduct due diligence, they should

208 While these power dynamics might vary from sector to sector, this assertation is generally true. See, Nolan and
Bott, ‘Global Supply Chains and Human Rights: Spotlight on Forced Labour and Modern Slavery Practices’
(n177), p. 49.

209 Macdonald, The Politics of Global Supply Chains (n7).

210 “In the context of high levels of market concentration, asymmetry of market power is entrenched by the simple
fact that suppliers face limited numbers of buyers for their goods, lending to those lead firms a form of
monopsony power, while buyers often have many potential suppliers and are able to use their market power
to generate intense competition between supplier firms, particularly on conditions of price and supply.”
Nicola Phillips, ‘Power and Inequality in the Global Political Economy’ (2017) Vol. 93 No. 2 International
Affairs, p. 435.

21" Nolan and Bott, ‘Global Supply Chains and Human Rights: Spotlight on Forced Labour and Modern Slavery
Practices’ (n177), p. 49.

212 Sarfaty, ‘Shining Light on Global Supply Chains’ (n205), pp. 432-433.

213 “Supply chains can be fluid, and while the first tier of suppliers may be easily identified, those suppliers in
lower tiers are not so visible and may enter and exit supply chains at various points.” See, Nolan and Bott,
‘Global Supply Chains and Human Rights: Spotlight on Forced Labour and Modern Slavery Practices’
(n177), p. 49.
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identify general areas where the risk of adverse human rights impacts is most
significant and prioritise them.

Business responsibility to, as a minimum, respect human rights is
internationally recognised. This responsibility extends to business
relationships, covering the company’s supply chains. Given the
asymmetrical power relationship that characterises global supply chains,
companies should use their leverage to improve compliance with human
rights and labour standards. While the type of action will depend on the
particular context, some type of leverage is to be exerted. Global framework
agreements embody these principles, both in their references to an
agreement’s scope, but also in terms of implementation and, when existing,
enforcement mechanisms. In particular, agreements that cover the entirety of
the supply chain, include remedies in the form of enforcement mechanisms,
and specific sanctions, constitute a concrete embodiment of the principles
comprised in the above-mentioned soft law instruments. The UN General
Assembly (UNGA) has expressly criticised the “artificial distinction
between labour rights and human rights”, while recognising that “labour
rights are human rights” >'* Still, this recognition did not necessarily entail
a better protection for workers. The internationalisation of economic
activities placed new tests in the respect, protection, and fulfilment of human
rights and labour rights in particular. These concerns have not been ignored,
being a central point in discussions carried out by governments and social
partners. However, lasting improvements for workers’ rights have not been
accomplished.?!® Both unilateral company-based instruments and the above-
mentioned soft law initiatives “have been largely infective in shaping
corporate behaviour as they lack independent monitoring and enforcement
mechanisms and are thus subject to critiques of green washing” >'¢ There is
a general understanding in regard to the fact that, besides public governance,
carried out by governments, labour governance is composed of both private

214 UN Human Rights Council, Report of the Special Rapporteur on the Rights to Freedom of Peaceful Assembly
and of Association, 21 May 2012, A/HRC/20/27, p. 17. Available At:
https://www.refworld.org/docid/525fad894.html [Accessed 22 January 2019].

215 Hadwiger, ‘Global Framework Agreements: Achieving Decent Work in Global Supply Chains?” (n156).

216 Sarfaty, ‘Shining Light on Global Supply Chains’ (n205), p. 427.
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and social governance. Private governance refers to actions taken by
companies and therefore it includes corporate social responsibility initiatives.
Differently, social governance, refers to the actions of social groups. Labour
governance has progressively become more complex, including both hard
and soft law, as well as initiatives adopted by both public and private
actors.?!” While the UN Guiding Principles “have emerged as the dominant
framework on business and human rights”, recent guidance on their use has
seldomly addressed grievance mechanisms under collective agreements,
labour arbitration, or global framework agreements as a potential access to
effective remedies.?'® This dissertation addresses the use of global
framework agreements, and the narrower category of global collective
agreements in particular, as tools to implement and enforce labour standards.

2.1.2. Global Union Federations and Global Supply Chains

Current production and distribution are highly internationalised, along with
a facilitation of capital movement around the globe and companies working
across borders. This means that trade unions, initially a domestically
restricted organised movement developed throughout the twentieth century,
had to reorganise and discover new means of acting together in an
international context.?’” Such development requires solidarity, which is
essential for the organisation of joint workers’ action beyond the domestic
context. However, solidarity is not always present and entails a “joint action

for mutually shared interests” and a ‘shared sense of identity’??’ or a

217 Frederick Mayer and Anne Posthuma, ‘Governance in a Value Chain World’ (2012) Summit Briefing for the
‘Capturing the Gains in Global Value Chains’ Summit. Available At:
http://www.capturingthegains.org/pdf/CTG-Governance.pdf [Accessed 24 September 2020]; Tess Hardy and
Sayomi Ariyawansa, ‘Literature Review on the Governance of Work’ (International Labour Office 2019).
Available At: https://www.ilo.org/wemspS/groups/public/---ed_dialogue/---
dialogue/documents/publication/wems_731477.pdf [Accessed 24 September]; Delautre, ‘Decent Work in
Global Supply Chains: An Internal Research Review — Research Department Working Paper No. 47° (n150),
pp. 33-34.

218 Anne Trebilcock, ‘The Rana Plaza Disaster Seven Years On: Transnational Experiments and Perhaps a New
Treaty?’ (2020) Vol. 159 No 4 International Labour Review, p. 557.

1% Ingemar Lindberg, ‘Varieties of Solidarity: An Analysis of Cases of Worker Action Across Borders’ in
Andreas Bieler and Ingemar Lindberg (eds) Global Restructuring, Labour and the Challenges for
Transnational Solidarity (Routledge 2011), p. 206.

220 ibid, p. 219.
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‘mutuality despite difference’.?*! Holding on to solidarity models based on
homogeneity would mean, at best, to ignore differentiated concerns of
several categories of workers, such as those belonging to minority ethnic
groups and female workers.?”?> Functioning within an international
background while answering the challenges brought by globalisation and the
strategic need to gather different interests under a solidarity umbrella requires
a higher level of involvement from a broader type of organisation. Global
commodity chains create further problems for trade unions, since they
require the organisation of workers internationally and within a multitude of
employers.??* Adapting to the changes in the world economy, global union
federations have functioned as top offices of the international trade union
movement, coordinated international solidarity, represented labour in global
social dialogue within the ILO, and have attempted to increase their
membership.??* Congregating national trade unions in industry sectors or
occupational groups, these global federations have, due to globalisation,
gradually become more relevant. They demonstrate the importance of
transnational cooperation and solidarity among their various affiliates, as
well as collective bargaining at the international level, carried out with
multinational enterprises.??* Besides serving to protect workers’ rights across
a multinational’s operations, these activities enable the monitoring and
enforcement of working conditions along supply chains and informal work
places, often placed outside the scope of labour law. Furthermore, they
facilitate and promote collective bargaining conducted at the national level,
by increasing local trade unions’ capacity and leverage, particularly in
countries where their influence or representativity is faint. Furthermore, they

22! Hyman, ‘Trade Unions, Global Competition and Options for Solidarity’ (n138), pp. 16-30; Andreas Bieler and
Ingemar Lindberg, ‘Conclusions: A Variable Landscape of Emerging Transnational Solidarities’ in Andreas
Bieler and Ingemar Lindberg (eds) Global Restructuring, Labour and the Challenges for Transnational
Solidarity (Routledge 2011), p. 228.

222 Bieler and Lindberg, ‘Conclusions: A Variable Landscape of Emerging Transnational Solidarities’ (n221), p.
228.

22 Bieler and Lindberg, ‘Globalisation and the New Challenges for Transnational Solidarity’ (n206), p. 6.

224 Hammer, ‘International Framework Agreements: Global Industrial Relations Between Rights and Bargaining’
(n21), p. 513.

225 Edmund Henry and Mike Noon (eds), ‘Global Union Federation’ in A Dictionary of Human Resources
Management (Oxford University Press 2. ed. 2008). Available At: https://www-oxfordreference-
com.ludwig.lub.lu.se/view/10.1093/acref/9780199298761.001.0001/acref-9780199298761 -¢-
1629?rskey=FeCMHH &result=664 [Accessed 9 July 2020].
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represent a development of social dialogue and collective bargaining at the
international level, allowing for a global setting of minimum standards. In
fact, deficits in union representation at the national level have led to a
realisation of the importance and an increase in social dialogue and collective
bargaining at the international level.??

Global framework agreements have resulted from the strategic work
developed by global union federations in the face of globalisation. Global
union federations are the leading actors in the negotiation of these
agreements, sometimes with the support of national trade unions in the
country where the multinational enterprise has its headquarters.??’” These
agreements commit the signing multinational enterprise, and often its
suppliers, to the respect and implementation of one same instrument, which
can facilitate trade union organisation across borders. They constitute social
governance initiatives, based on social dialogue and tripartism, which have
been recognised by the ILO Declaration on Social Justice for a Fair
Globalisation as the most appropriate methods for making labour law and
institutions effective. Social governance is embedded with greater
legitimacy, since it includes workers, employers, and their agreed
implementation and dispute resolution mechanisms. As negotiated
instruments, agreed between global union federations and multinational
enterprises, global framework agreements are therefore illustrative of social
governance. Through global framework agreements, global union
federations aim to establish minimum standards in all of a multinational
enterprise’s worldwide operations, develop social dialogue with
management, and promote unionisation throughout supply chains.?*® Hence,
while focusing on the development of a continuous social dialogue with

226 International Labour Organisation, Workplace Compliance in Global Supply Chains (International Labour
Office 2016). Available At: https://www.ilo.org/wemsp5/groups/public/---ed_dialogue/---
sector/documents/publication/wems_540914.pdf [Accessed 7 July 2020].

227 Hammer, ‘International Framework Agreements: Global Industrial Relations Between Rights and Bargaining’
(n21), pp. 522-523.

228 Telljohann, da Costa, Miiller, Rehfeldt, and Zimmer, European and International Framework Agreements:
Practical Experiences and Strategic Approaches (n48); Burkett, ‘International Framework Agreements: An
Emerging International Regulatory Approach or a Passing European Phenomenon?’ (n128); Mark P. Thomas,
‘Global Industrial Relations? Framework Agreements and the Regulation of International Labour Standards’
(n165), pp. 280.

101



multinational enterprises and contributing to transnational unionisation,
global framework agreements guarantee unions’ involvement in the
agreement’s monitoring and implementation. They do not constitute a mere
top-down approach and, in this sense, are a response to the criticism raised
against traditional corporate social responsibility instruments.

Also, global union federations functioning is based on the principle of
subsidiarity, meaning that the main institutional power belongs to the local
affiliates and the international structure has the task of framework setting,
coordination, and monitoring.??’ Global framework agreements are grounded
on the same principle and there is a “preference to solve and discuss matters
at the local level before referring them to the headquarter management and
the relevant GUF ”.%° In line with these principles, these agreements are not
intended to replace national collective agreements. Instead, they are seen as
a complement to domestic collective bargaining,?*! with local trade unions
holding a key role in a global framework agreement’s implementation. And,
as bilateral instruments, they constitute a policy strategy for unions, allowing
the increase of membership and the development of international labour
relations without neglecting implementation at the local level. However, this
requires local unions to be reasonably operational, otherwise adequate
monitoring and dispute settlement will be futile.?*?

2 The relationship between national and global trade unions is based on solidarity. See, Elizabeth Cotton and
Tony Royle, ‘Transnational Organising: A Case Study of Contract Workers in the Colombian Minimum
Industry’ Vol. 52 No. 4 (2014) An International Journal of Employment Relations, pp. 705-724.
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3! International Confederation of Free Trade Unions, 4 Trade Union Guide to Globalisation (2004 2" ed.).
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monitoring-process and where the monitoring leads to necessary changes in the working conditions. The
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As described in chapter 4, a constitutive element of a global framework
agreement is the inclusion of a reference(s) to the supply chain.
Globalisation has permitted an increase of competitiveness through cost-
reduction and increased productivity, allowed by the fragmentation of
production.?*® The ILO defines global supply chains as “demand-supply
relationships that arise from the fragmentation of production across borders,
where different tasks of a production process are performed in two or more
countries”*** According to the World Employment Social Outlook
published by the ILO, companies use global supply chains as either lead
firms, which distribute production outside their home country, or as
suppliers, which execute that production.?** In this context, it is relevant to
distinguish buyer-driven supply chains from producer-driven supply chains
and their consequences in the monitoring and implementation of a global
framework agreement throughout a company’s supply chain.3® This
distinction captures hierarchy and power structures present in the two types
of supply chains.?*’

233 Hadwiger, Contracting International Employee Participation — Global Framework Agreements (n12), p. 137.
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vastly risen in the past decades. See, International Labour Organisation, World Employment and Social
Outlook: The Changing Nature of Jobs (International Labour Office 2015), p. 132. Available At:
https://www.ilo.org/wemspS5/groups/public/---dgreports/---dcomm/---
publ/documents/publication/wems_368626.pdf [Accessed 19 May 2020].

3¢ Gary Gereffi, ‘Beyond the Producer-driven/Buyer-driven Dichotomy’ (2001) IDS Bulletin, pp. 30-40.

B7“Initially, the role of hierarchy and power as well the dynamic nature of global value chains was captured in
this distinction between producer-driven and buyer-driven commodity chains.” See, Gary Gereffi,
‘International Trade and Industrial Upgrading in the Apparel Commodity Chain’ (1999) Vol. 48 No. 1
Journal of International Economics, pp. 37-70, as cited in Nikolaus Hammer, ‘International Framework
Agreements in the Context of Global Production’ in Konstantinos Papadakis (ed.), Cross-Border Social
Dialogue and Agreements: An Emerging Global Industrial Relations Framework? (International Labour
Office 2008), p. 93.
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Producer-driven chains entail higher investment levels and its typical
example includes the automobile industry. Differently, through buyer-driven
chains, the multinational enterprise outsources activities to competitive
economic suppliers, while retaining strategic control. Strategic control refers
to marketing, design, and retailing. Production itself is carried out
somewhere else. A standard example of buyer-driven chains is the garment
industry.?*® While the complexity of buyer-driven supply chains represents a
challenge to the functioning of global framework agreements,”* the
embedded power structures mean that it is in this context that global
framework agreements can have the most impact. In fact, the application of
a global framework agreement to both suppliers and subcontractors,
particularly in regard to buyer-driven commodity chains, has been viewed as
advantageous for multinational enterprises.?*’

“In the absence of multilateral regulation of social labour rights, IFAs aim
at fundamental labour rights within MNCs, while at the same time trying to
extend their achievements along the value chain.”*! Global supply chains’
can potentially benefit both workers and enterprises, through the creation of
jobs and the possible improvement of working conditions, as well as
productivity gains. However, this potential has not led to improvements in
workers’ rights. Moreover, and despite the productivity benefits, global
supply chains entail inherent costs as well as risks of overflow in regard to

small disturbances in production.?*?

28 Hammer, ‘International Framework Agreements in the Context of Global Production’ (n237), pp. 93-94.

29 “It is argued that one of the biggest challenges for IFAs is to make them work within buyer-driven value
chains.” See, Hammer, ‘International Framework Agreements in the Context of Global Production’ (n237), p.
90.

240 A stated by Hammer, “MNCs at the end of buyer-driven commodity chains find advantages in making the
framework agreement part of the contractual obligations of suppliers and subcontractors, together with a
host of other obligations. Indeed, a cluster of MNCs imposes concrete obligations on their suppliers and, to
some extent, has established a complicated governance structure for monitoring social and labour rights”.
See, Hammer, ‘International Framework Agreements in the Context of Global Production’ (n237), pp. 98-
104.

241 ibid, p. 92.

242 Hadwiger, Contracting International Employee Participation — Global Framework Agreements (n12), pp. 137-
138.
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The fact global framework agreements must necessarily refer to its
application to the enterprise’s supply chain, either partially or in its entirety,
demonstrates these instruments’ potential regulative impact. However, these
mentions can vary significantly, as viewed in section 4.2.4. Still, the fact that
an increasing number of agreements include a broad scope of application,
covering the entire supply chain, and contain enforcement mechanisms that
also apply to violations by third parties demonstrates a growing movement
towards the creation of a transnational industrial relations system able to
regulate global supply chains.?*?

2.2. The Role of the ILO

Through the adoption of the Declaration on Social Justice for a Fair
Globalisation, the ILO has recognised that globalisation, characterised by,
among other things, the internationalisation of business and business
processes, is reshaping the world of work in profound ways. Built on the
Declaration of Philadelphia and the Declaration on Fundamental Principles
and Rights at Work, the Declaration on Social Justice for a Fair Globalisation
expresses the ILO’s mandate to achieve social justice in the context of
globalisation. The adoption of international labour standards and
implementation procedures set up by the ILO allow for a coordinated
national action, which is an enabler of cross-border impact.>** Nevertheless,
despite the ILO’s recognition of changes brought by globalisation, the
obligations comprised in the Constitution in regard to ratified and non-
ratified conventions, as well as in regard to recommendations,?** and the fact

2% Guarriello, ‘Transnational Collective Agreements’ (n107), p. 4.

24 Janelle M. Diller, ‘Pluralism and Privatisation in Transnational Labour Regulation: Experience of the
International Labour Organisation’ in Adelle Blackett (ed.), Research Handbook on Transnational Labour
Law (Edward Elgar, 2015), p. 330.

24 When a convention is ratified, member states have an obligation to apply it in national law and report on its
application. Nevertheless, even if a convention has not been ratified, ILO membership entails an obligation to
report on implementation and issues preventing ratification, as stated in Article 19 (1) (e) of the ILO
Constitution. For recommendations, according to Article 19 (6) (b) (c) of the Constitution, member states
have an obligation to bring the recommendation before the authority competent for the enactment of
legislation or other action and inform the Director-General of the measures to bring the recommendation
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ILO standards have gradually addressed transnational economic activity,?*®

there is still a wide regulation gap, particularly in terms of transnational
corporations’ activities. In fact, while multinational enterprises have begun
to use international labour standards, these are not directly applicable to
them. Also, notwithstanding the existence of follow up-mechanisms and the
significance of asserting particular principles in the ILO context, a fair
globalisation has yet to be achieved.?*’ In this background, codes of conduct,
which constitute entirely company-based documents represent a voluntary
approach to labour rights and illustrate a privatisation of labour standard-
making processes. ILO and UN instruments function within a setting that is
also composed of diverse corporate social responsibility instruments. As
previously mentioned, these lack a hierarchy, overlap, and are difficult to
harmonise.

Still, two ILO declarations serve as reference points in the field of corporate
social responsibility.>*® The ILO Declaration on Fundamental Principles
and Rights at Work, repeatedly mentioned in global framework
agreements, as well as in other unilateral and multi-stakeholder initiatives,
constitute a recognition of the member states’ commitment to respect and
promote principles and rights comprised in four categories, regardless of
whether they have ratified the corresponding conventions. Taking into
account the Declaration on Fundamental Principles and Rights at Work, the
Governing Body’s Tripartite Declaration of Principles Concerning
Multinational Enterprises and Social Policy offers a set of principles and
recommendations that function as guidelines for corporations, states, as well
as employers’ and workers’ organisations. While stressing its voluntary

before the competent enacting authority. As for conventions, Article 19 (6) (d) comprises a requirement for
non-ratifying states to report on the extent to which effect has been given to the provisions of the
Recommendation.

24 Diller, ‘Pluralism and Privatisation in Transnational Labour Regulation: Experience of the International
Labour Organisation’ (n244), p. 332.

247 Emmanuel Reynaud, ‘The International Labour Organisation and Globalisation: Fundamental Rights, Decent
Work and Social Justice’ (2018) ILO Research Paper No. 21 International Labour Office. Available:
https://www.ilo.org/wemspS5/groups/public/---dgreports/---inst/documents/publication/wems_648620.pdf
[Accessed 17 September 2020].

248 International Labour Organisation, ‘How International Labour Standards are Used’. Available At:
https://www.ilo.org/global/standards/introduction-to-international-labour-standards/international-labour-
standards-use/lang--en/index.htm [Accessed 25 November 2020].
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character, Addendum II to the Tripartite Declaration states that the
contribution of multinational enterprises to the implementation of the ILO
Declaration on Fundamental Principles and Rights at Work can prove to be
an important element in the attainment of its objectives. Still, without
adequate enforcement, the Tripartite Declaration merely repeats binding
obligations that are already comprised in national law and other international
instruments. The Tripartite Declaration established the Subcommittee on
Multinational Enterprises for the follow-up to the declaration. The
Subcommittee conducts periodic surveys on the effect given by ILO member
states to the declaration. These, however, lack in transparency.?** Moreover,
considering that the ILO does not view monitoring bodies as judicial or
quasi-judicial mechanisms, working instead to clarify the interpretation of
instruments, meaning that the Declaration should itself provide for a
complaints system.?>° Numerous global framework agreements include a
reference to the Declaration of Principles on Multinational Enterprises.?*!
Some global framework agreements are consistent with the Declaration’s
references to both the ‘examination of grievances’ and ‘settlement of
industrial disputes’. According to paragraph 66 of the Tripartite Declaration:

Multinational as well as national enterprises should respect the
right of workers whom they employ to have all their grievances
processed in a manner consistent with the following provision:
any worker who, acting individually or jointly with other
workers, considers that he has grounds for a grievance should
have the right to submit such grievance without suffering any
prejudice whatsoever as a result, and to have such grievance
examined pursuant to an appropriate procedure. This is
particularly important whenever the multinational enterprises
operate in countries which do not abide by the principles of ILO

2% Jernej Letnar Cernic, ‘Corporate Responsibility for Human Rights: Analysing the ILO Tripartite Declaration
of Principles Concerning Multinational Enterprises and Social Policy’ (2009) Vol. 6 No. 1 Miskolc Journal of
International Law, p. 30.

20 ibid, p. 31.

3! International Labour Organisation, ‘References made to the MNE Declaration in International Framework
Agreements’ (4 March 2020). Available At: https://www.ilo.org/empent/areas/mne-
declaration/WCMS_737309/lang--en/index.htm [Accessed 24 September 2020].
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Conventions pertaining to freedom of association, to the right
to organise and bargaining collectively and to forced labour.

Also, according to paragraph 68:

Multinational as well as national enterprises jointly with the
representatives and organisations of the workers whom they
employ should seek to establish voluntary conciliation
machinery, appropriate to national conditions, which may
include provisions for voluntary arbitration, to assist in the
prevention and settlement of industrial disputes between
employers and workers. The voluntary conciliation machinery
should include equal representation of employers and workers.

Global framework agreements that include dispute settlement provisions are
considered to be particularly relevant. These agreements support the
existence of a binding character which, as identified in chapter 3, is one of
the core features of the concept of collective agreement. Various agreements
contain references to the ILO as a mediator or arbitrator in the settlement of
disputes. However, the analysis of such references reveals their scarce
content and degree of detail, which need to be complemented to avoid
misinterpretations. Moreover, for H&M’s and Inditex’s agreements, the
interviews showed that resort to the ILO in mediation has never happened.
The role of the ILO in regard to globalisation and the regulation of
multinational enterprises’ conduct can be expanded. Still, despite the
Tripartite Declaration’s limited impact and implementation, the fact it has
been repeatedly referred in global framework agreements means that, “Even
if corporations are not legally bound by the Declaration, however, reference
to it in private agreements would suggest that ILO fundamental labour

standards should be respected by the multinational enterprises” >>*

232 Cernic, ‘Corporate Responsibility for Human Rights: Analysing the ILO Tripartite Declaration of Principles

Concerning Multinational Enterprises and Social Policy’ (n249), p. 32.
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Besides the alignment between the ILO Tripartite Declaration and the dispute
settlement provisions comprised in global framework agreements, the ILO
plays an important role in regard to these agreements’ content and the
standards comprised. As developed in chapter 4, the content of global
framework agreements is based on international labour standards, using the
ILO Declaration on Fundamental Principles and Rights at Work as a material
benchmark. Hence, global framework agreements make international labour
standards directly applicable within a company’s worldwide operations.

2.3. Corporate Social Responsibility

2.3.1. The Concept

This section emphasises the development of corporate social responsibility
as a concept and its main features.>> The aim is to show that, besides
economic responsibilities, a corporation has a variety of other obligations.
Schwartz and Carroll divided definitions of corporate social responsibility
into two schools of thought. On the one hand, there were those who
considered that businesses’ only obligation was the making of profits,
despite recognising an obligation to respect the law and minimum ethical
standards. On the other hand, there were those according to whom
corporations possessed more social obligations.”>* When the concept
emerged, in the fifties, an emphasis was placed on the corporation’s long-

233 As stated in the European Commission’s Green Paper, “corporate social responsibility is essentially a concept
whereby companies decode voluntarily to contribute to a better society and a cleaner environment. At a time
when the European Union endeavours to identify its common values by adopting a Charter of Fundamental
Rights, an increasing number of European companies recognise their social responsibility more and more
clearly and consider it as part of their identity. This responsibility is expressed towards employees and more
generally towards all the stakeholders affected by business and which in turn can influence its success”. This
definition of corporate social responsibility, as part of both a company’s identity and the importance of
stakeholder involvement are present throughout the dissertation. See, European Commission, Green Paper:
Promoting a European Framework for Corporate Social Responsibility (2001), pp. 5-9. Available At:
Available At: https://ec.europa.eu/commission/presscorner/detail/en/DOC_01_9 [Accessed 29 July 2021].

234 Mark S. Schwartz and Archie B. Carroll, ‘Corporate Social Responsibility: A Three-Domain Approach’
(2003) Business Ethics Quarterly Vol. 13 No. 4, pp. 503-530.
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term objective of profit maximisation, and a separation of business and
governmental functions. Thus, businesses were considered to have only two
responsibilities: obey everyday civility and seek material gain.?>’
particular, Milton Friedman defended that the only responsibility of business
was to increase its profits, while respecting the basic rules of society, namely
the law.2% A progressive shift begun, giving primacy to economic concerns

In

but acknowledging a broader view of the firm’s social responsibilities.>*’ In
1973, Andrews anticipated that corporate social responsibility®>® “is not only
here to stay, but must increase in scope and complexity as corporate power
increases”.*> A move towards a more moderate view of corporate social
responsibility as more than the sole making of profits can be identified in the
writings of a wide range of other scholars.?®® In 1979, Carroll argued that the
definition of social responsibility would have to comprise economic, legal,
ethical, and discretionary categories of social responsibility. Economic
responsibilities represented the first and foremost social responsibility of

business. Legal responsibilities referred to society’s expectation that business

55 Theodore Levitt, ‘The Dangers with Social Responsibility” (1958) Vol. 36 No. 5, pp. 41-50.

%3¢ Only people can have responsibilities, meaning corporate executives/businessmen, who have a direct
responsibility to shareholders. Such responsibility requires businessmen to conduct business in accordance
with the shareholder’s desires, making as much profit as possible, while respecting the basic rules of society
in the form of law and ethical. “There is one and only one social responsibility of business — to use its
resource and engage in activities designed to increase its profits so as long it stays within the rules of the
game, which is to say, engages in open and free competition without deception or fraud”. According to
Friedman, the doctrine of social responsibility is “fundamentally subversive”, and “few trends could so
thoroughly undermine the very foundations of our free society as the acceptance by corporate officials of a
social responsibility other than to make as much money for their stakeholders as possible”. See, Milton
Friedman, ‘The Social Responsibility of Business is to Increase its Profits’ (1970 September 13) New York
Times Magazine, pp. 122-126; Milton Friedman, Capitalism and Freedom (University of Chicago Press,

1962), p. 133.

The idea of social responsibilities supposes that the corporation has not only economic and legal obligations,
but also certain responsibilities to society which extend beyond these obligations”. See, Joseph William
McGuire, Business and Society (McGraw-Hill, 1963).

28 According to Andrews, corporate social responsibility means a voluntary restraint of profit maximisation and a
“sensitivity to the social costs of economic activity and to the opportunity to focus corporate power on
objectives that are possible but sometimes less economically attractive than socially desirable”. Kenneth R.
Andrews, ‘Can the Best Corporations be Made Moral?’ (1973 May-June) Harvard Business, pp. 57-64.

2% ibid, p. 59.

260 See, for instance, Archie B. Carroll, ‘A Three-Dimensional Conceptual Model of Corporate Performance’
(1979) Vol. 4 No. 4 The Academy of Management Review, pp. 497-505; Archie B. Carroll, ‘The Pyramid of
Corporate Social Responsibility: Toward the Moral Management of Organisational Stakeholders’ (1991)
Business Horizons, pp. 39-48; William C. Frederick, ‘From CSR1 to CSR2: The Maturing of Business and
Society Thought’ (1994) Vol. 33 No. 2 Business & Society, pp. 150-164; Schwartz and Carroll, ‘Corporate
Social Responsibility: A Three-Domain Approach’ (n254).

257 «
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will be conducted within the framework of legal requirements. Ethical
responsibilities, although ill defined, referred to society’s expectations
placed over and above legal requirements. Finally, discretionary
responsibilities would be purely voluntary, being at the business’s discretion.
Hence, they entailed actions guided by a business’s desire to engage in social
roles that are not mandated, not required by law, and not expected in an
ethical sense (i.e., society might want but does not expect).?! In 1991,
building on the formerly identified types of social responsibility, Carroll
developed a pyramid of corporate social responsibility. Again, economic
responsibilities, translated into the responsibility to be profitable and
constituted the foundational duty. Both the economic responsibility to be
profitable and the legal responsibility to obey the law were viewed as
required. Differently, ethical responsibilities would simply be expected and
philanthropic responsibilities merely desired. While recognising that the
pyramid metaphor was not perfect, Carroll considered it provided an
integrated view of corporate social responsibility components that had
previously been studied separately.?$? Finally, in 2003, Schwartz and Carroll
presented a three-domain model of corporate social responsibility, based on
Carroll’s previous work, which removed the philanthropic category by
incorporating it into the economic or ethical domains. The model provided a
response to the hierarchy critique, which argued that the pyramid framework
implied a hierarchical relationship between the categories or different stages,
meaning that the top of the pyramid would represent more important or a
more advanced stage. The model further recognised that the different
categories of responsibility can all overlap. The new model proposed that the
philanthropic/discretionary category would better be subsumed under the
ethical and/or economic responsibilities, reflecting that philanthropic
activities can have different motivations.?s?

261 Carroll, ‘A Three-Dimensional Conceptual Model of Corporate Performance’ (n260), pp. 498-499, 504.

262 Carroll, ‘The Pyramid of Corporate Social Responsibility: Toward the Moral Management of Organisational
Stakeholders’ (n260), pp. 39-48.

263 In fact, it would be difficult do distinguish between philanthropic and ethical activities. For instance, is a
corporation’s contribution to a charabitable organisation an ethical activity, expected by society, or a
philanthropic activity, meaning merely desired by society? Moreover, philanthropic activities might be based
on economic interests. Corporate philanthropy could be used as a strategy to increase sales or improve public
image, being based on an economic responsibility as opposed to a philanthropic obligation. See, Schwartz and
B. Carroll, ‘Corporate Social Responsibility: A Three-Domain Approach’ (n254), pp. 505-507.
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Despite the existence of a set of guidelines, an accepted definition of
corporate social responsibility does not exist. The construction of a definition
of corporate social responsibility has proven to be a complex task. Frederick
emphasised the vagueness of its content, questioning whether it meant
conformity with legal standards or voluntarily going beyond the law, what
institutional mechanisms could implement it, and its moral basis.?** Thus, the
concept has been carefully examined throughout the years, focusing on
polishing a definition and trying to distinguish it from other related and
sometimes overlapping concepts. While distinguishing corporate social
responsibility from business ethics and corporate social responsiveness,
Epstein linked it to the outcomes or products of corporate action.?®® Likewise,
Frederick highlighted the transition from corporate social responsibility
(CSR1), whose fundamentals underlined business corporations’ obligation to
‘work for social betterment’, to corporate social responsiveness (CSR2),
referent to a corporation’s capacity to respond to social pressure and stressing
the importance of managing a company’s relations with society.?® While
referring to Votaw, Carroll emphasised the different meanings corporate
social responsibility can have, from legal responsibility, socially responsible
behaviour in an ethical sense, legitimacy, or a sense of higher behavioural
standards than regular citizens.?®” As Frankental affirmed, regardless of the
way one chooses to define corporate social responsibility, “it implies that a
company is responsible for its wider impact on society”*® According to the
European Commission, corporate social responsibility is “the voluntary
integration by firms of social and environmental concerns into the
commercial activities and their relationships with stakeholders on a

264 Frederick, ‘From CSR1 to CSR2: The Maturing of Business and Society Thought’ (n260), pp. 152-153.

265 Edwin M. Epstein, ‘The Corporate Social Policy Process: Beyond Business Ethics’ (1987) California
Management Review Vol. 29 No. 3, pp. 99-114.

266 CSR1 entailed asking why, whether, for whose benefit, and which moral principles, whereas for CSR2, such
questions are replaced by how, with what effect, and with which operational guidelines. See, Frederick,
‘From CSR1 to CSR2: The Maturing of Business and Society Thought” (n260), pp. 155-156.

267 Archie B. Carroll, ‘Corporate Social Responsibility: Evolution of a Definitional Construct’ (1999) Vol. 38 No.
3 Business & Society, pp. 279-280.

268 Peter Frankental, ‘Corporate Social Responsibility —a PR Invention?” (2001) Social Responsibility Journal
Vol. 6 No. 1, p. 19.

112



voluntary basis”.*®® And, according to the ILO, it is“a way in which
enterprises give consideration to the impact of their operations on society
and affirm their principles and values both in their own internal methods and
processes and in their interaction with other actors. CSR is a voluntary,
enterprise-driven initiative and refers to activities that are considered to
exceed compliance with the law”2’° Hence, a broad understanding of the
concept refers to voluntary actions taken by companies to put into place
actions that are not required by law.

As stated by Arnold, “meeting human rights duties is to be understood as a
necessary cost of doing business”>"' While companies often operate in states
with poor legislative standards or their weak enforcement, this can also be
based on a lack of resources. Companies are frequently better adapted to,
within their spheres of influence, avoid human rights violations or ensure
their implementation.?’? Furthermore, if a corporation operates in a country
with weak enforcement of labour laws, it is still obliged to respect local laws,
based on a moral principle of fair play and a ‘mutuality of restrictions’.>”?
Still, regardless of national legislation and its enforcement, business
responsibility to, as a minimum, respect human rights, is now widely agreed.
As stated by Ruggie, “corporate responsibility to respect human rights exists
independently of states’ duties or capacity”, being “a universally applicable
human rights responsibility for all companies, in all situations” *’* With the
adoption of the UN Guiding Principles, human rights became an established
component of business responsibility. Ruggie clarified how companies

26 Commission of the European Communities, Communication from the Commission concerning Corporate
Social Responsibility: A Business Contribution to Sustainable Development (18 July 2001) COM(2001) 366
final. Available At:
https://www.europarl.europa.eu/meetdocs/committees/deve/20020122/com%282001%29366_en.pdf
[Accessed 1 July 2020].

270 International Labour Office, ‘In Focus Initiative on Corporate Social Responsibility’ (March 2006)
GB.295/MNE/2/1. Available At: https://www.ilo.org/public/libdoc/ilo/GB/295/GB.295_MNE 2 1 engl.pdf
[Accessed 17 September 2020].

2" Denis G. Arnold, ‘Transnational Corporations and the Duty to Respect Basic Human Rights’ (2010) Vol. 20
No. 3 Business Ethics Quarterly, p. 384

2 ibid, p. 380.

23 H. L. A Hart, ‘Are There Any Natural Rights?” (1995) Vol. 64 No.2 The Philosophical Review, pp. 175-191;
Arnold, ‘Transnational Corporations and the Duty to Respect Basic Human Rights’ (n271), p. 389.

274 John Ruggie, Business and Human Rights: Further Steps Toward the Operationalisation of the ‘Protect,
Respect and Remedy’ Framework, Report to the Human Rights Council (2010), A/HRC/14/27, paragraph 65.
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should be concerned with human rights, even if legal obligations are not
imposed on them directly, since they ‘can and do’ infringe on their
enjoyment.?’®> Furthermore, corporate responsibility to respect applies to all
human rights, including those comprised in the Universal Declaration of
Human Rights, the two International Covenants, and the ILO core
conventions.?’® Based on a human rights framework, companies are required
to, at least, respect a set of internationally recognised principles comprised
in the Universal Declaration of Human Rights (UDHR) and international
treaties, broadly binding in the vast majority of states. In this context, instead
of taking advantage of producing countries’ weaker capacity and rule of law,
companies should respect universal rights.?’’ In connection with this
responsibility, companies identify a set of stakeholders and engage in an
associated legitimation strategy. In fact, established multinational enterprises
tend to adopt purely symbolic CSR policies, being placed in ‘window-
dressing clusters’, or adopt substantial CSR and commit to the respect for
human rights, being placed in rights-oriented clusters. Similarly, local
producers might participate in CSR policies but conduct their business in
violation of human rights. For instance, it is not uncommon for local
suppliers to invest in rights attached to the most problematic reputational
impacts, while tolerating other abuses. These violations are often linked to
order demands placed on suppliers, namely price and time pressures, which
buyers can address and therefore promote a transition to a management
culture of compliance. Also, besides state capacity and willingness to
implement legal standards, an array of other stakeholders, such as civil
society and local associations, can impact the extent and realisation of

corporate social responsibility.>’

275

ibid, paragraph 60.

ibid, paragraphs 59-60.

277 Elisa Giuliani, ‘Human Rights and Corporate Social Responsibility in Developing Countries’ Industrial
Clusters’ (2014) Vol. 133 Journal Business Ethics, p. 42.

78 ibid, pp. 43-48.
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2.3.2. Stakeholder Theory

Stakeholder and legitimacy theory offer a framework to ground the choices
behind the identification and importance given to the actors included in the
empirical study. According to a traditional definition, stakeholder refers to
any group or individual who can affect or is affected by the achievement of
the organisation’s objectives.?’” Thlen highlighted the theory’s merit of
emphasising relational aspects. In particular, the fact that an organisation’s
success depends on its capability to manage its relationship with key
groups.?® Carroll constructed a stakeholder/responsibility matrix, intended
to be used as an analytical tool by management. The matrix identified
different types of stakeholders and corporate social responsibilities, as
identified in Carroll’s pyramid, planned to support management in framing
what the firm ought to do in terms of each stakeholder and thus providing a
useful framework for action.?®!

However, stakeholder theory has been criticised, based on the difficulty of
identifying stakeholders, how to prioritise them, and the decreased
importance awarded to shareholders.?®? Hence, several ways of
distinguishing stakeholders have been developed, such as the distinction
between primary and secondary stakeholders or normative and derivative
stakeholders. Primary stakeholders would be those critical for the continued
existence of the company, such as customers, suppliers, employees, and
investors. Secondary stakeholders would be those affected, directly or
indirectly, by the company’s decisions, meaning those with relationships that
occur as a consequence of business activities. These would include local
communities, the media, business support groups, state and local

21 R. Edward Freeman, Strategic Management: A Stakeholder Approach (Marshfield MA: Pitman Publishing Inc.
1984).

280 @yvind Thlen, ‘“Mapping the Environment for Corporate Social Responsibility: Stakeholders, Publics and the
Public Sphere’ (2008) Corporate Communication: An International Journal Vol. 12 No. 2, pp. 135-146.

281 Carroll, ‘The Pyramid of Corporate Social Responsibility: Towards the Moral Management of Organisation
Stakeholders’ (n257), pp. 39-48.

282 Thlen, "Mapping the Environment for Corporate Social Responsibility: Stakeholders, Publics and the Public
Sphere’ (n280), p. 137.
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government, social activist groups, among others.”®> In terms of the
distinction between normative and derivative stakeholders, normative
stakeholders would be those over which the organisation has a moral
obligation over and above other social actors, namely employees. Derivative
stakeholders would be groups that might have an effect upon the organisation
and its normative stakeholders, such as news media and competitors. Hence,
when a firm is faced with conflicting interests and expectations, it must pay
most attention is given to normative stakeholders.?%* Mitchell, Agle, and
Wood developed a valuable contribution in the categorisation of
stakeholders, based on the concepts of legitimacy, urgency and power.?*’
The authors identified and ranked stakeholders based on the power to
influence the firm, the legitimacy of the relationship with the firm, and the
urgency of the stakeholder’s claim on the firm. Power might be the force, the
material, as well as financial or symbolic resources a stakeholder has over
the firm. Legitimacy would mean a perception or assumption in regard to the
actions of a stakeholder as desirable or appropriate. This could include
having a contractual relationship, a moral or legal claim, or a risk in
connection to the company. Finally, urgency would relate to whether the
claims of a stakeholder call for immediate action or attention.?%

Despite recognising that some of the criticism raised against stakeholder
theory has its merits, particularly in regard to difficulties in prioritising
stakeholders, its vagueness, and the assumption that stakeholders are isolated
entities, easily identified by managers, the theory provides important
insights. Regardless of whether a wide or narrow definition is adopted,
stakeholder theory enables the understanding that different actors can
impact the realisation of a firm’s objectives. Accordingly, the set of actors
institutionally recognised in the ILO context as key in the definition and

28 Ronald K. Mitchell, Bradley R. Agle and Donna J. Wood, ‘Toward a Stakeholder Identification and Salience:
Defining the Principle of Who and What Counts’ (1997) The Academy of Management Review Vol. 22 No.
4, pp. 853-854; Byung II Park, Agnieska Chidlow and Jiyl Choi, ‘Corporate Social Responsibility:
Stakeholders Influence on MNEs’ Activities’ (2014) Vol. 23, pp. 966-980.

284 Robert Phillips, ‘Stakeholder Legitimacy’ (2003) Vol. 13 No. 1 Business Ethics Quarterly, pp. 25-41.

85 They also presented a chronological literature review regarding the concept of stakeholder and the grounds for
stakeholder identification. See, Mitchell, Agle, and Wood, ‘Toward a Stakeholder Identification and Salience:
Defining the Principle of Who and What Counts’ (n283), pp. 853-886.

%6 ibid, pp. 854-855.

116



implementation of labour standards, are complemented by an array of other
actors whose relationship with the firm can be more or less influential.
Different stakeholders will have different levels of influence and relevance
over the company. This means that legal protection will only be awarded to
a particular set of stakeholders, for instance shareholders and employees.
Based on stakeholder theory, the selection of interviewees takes into
consideration that, besides the signatories, other actors constitute important
actors that influence the successful implementation of global framework
agreements. In fact, some global framework agreements explicitly refer to a
wide set of stakeholders as a key component of the agreement’s
implementation.”®” In the Cambodian national context, and in regard to the
two selected global collective agreements, these refer to national trade union
affiliates, non-governmental organisations, academia, and the national
employers organisations within the garment sector.

2.3.3. Legitimacy Theory

Stakeholder theory and legitimacy theory are two overlapping theories.?*®
An organisation is legitimate when its means and ends appear to conform
with social norms, values, and expectations.?® Legitimacy is a (dynamic)
constraint on organisations but some are more affected than others. It is a
fundamental resource for the survival of organisations, which they can
impact or manipulate.?”® Accordingly, legitimacy means the “appraisal of
action in terms of shared or common values in the context of the involvement

%7 For instance, Section 3 (2) of Eni’s agreement, signed in 2019, is entitled ‘respect of stakeholders. According to
the mentioned section, “Eni intends to respect all stakeholders with whom it interacts in operating its own
business activities, convinced that they represent an important asset for the company. It confirms respect for
trade unions and workers’ representatives, and relevant parties for the correct development of its business” .
In particular, the provision refers to the company’s employees, local communities, ethical behaviour in business
relationships, and cooperation.

28 Rob Gray, Reza Kouhy, and Simon Lavers, ‘Corporate Social Environmental Reporting: A Review of the
Literature and a Longitudinal Study of UK Disclosure’ (1995) Auditing & Accounting Vol. 8 No. 2, pp. 47-
77.

2% John Dowling and Jeffrey Pfeffer, ‘Organisational Legitimacy: Social Values and Organisational Behaviour’
(1975 January) Vol 18 No. 1, pp. 122-136.

20 ibid, pp. 122-136.
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of the action in the social system”?*! Differently, legitimation “is the
process whereby an organisation justifies to a peer or superordinate system
its right to exist, that is to continue to import, transform, and export energy,
material, or information”.***> Dowling and Pfeffer hypothesised that, despite
affecting all organisations, those that are more visible, larger, and receive
more political and social benefits are more likely to engage in legitimating
behaviour. In fact, while referring to the content of corporate annual reports,
Lentz and Tschirbi identified that ethical statements referring to the
recognition of corporate responsibility as going beyond the making of profits
was considerably higher in companies worth over one billion dollars.?*?

Asforth and Gibbs distinguished two general means through which
organisations seek legitimacy: substantive management, in the form of real
changes in goals, structures, processes or practices, and symbolic
management, referent to situations in which the organisations portray
themselves as seemingly consistent with social values and expectations.?**
Substantive management includes role performance, coercive
isomorphism, altering resource dependencies, and altering socially
institutionalised practices. Role performance entails meeting the
expectations of actors on whose support the organisation depends for critical
resources, such as shareholders’ return, reasonable prices for consumers, as
well as job security and fair wages for employees.?®> Coercive isomorphism
means that an organisation conforms to the constituents’ values, norms, and
expectations, based on formal pressures, such as legal requirements, or

21 Talcott Parsons, Structure and Process in Modern Societies (New York: Free Press, 1969), p. 175; Dowling
and Pfeffer, ‘Organisational Legitimacy: Social Values and Organisational Behaviour’ (n289), p. 123.

22 John G. Maurer (ed.), Readings in Organisation Theory: Open-System Approaches (New York: Random
House, 1971), p. 361; Dowling and Pfeffer, ‘Organisational Legitimacy: Social Values and Organisational
Behaviour’ (n289), p. 123.

293 Arthur Lentz and Harvey Tschirgi, ‘The Ethical Content of Annual Reports’ (1963) Vol. XXXVI No. 4 The
Journal of Business, pp. 390-391; Dowling and Pfeffer, ‘Organisational Legitimacy: Social Values and
Organisational Behaviour’ (n289), pp. 133-134.

24 Ashforth and Gibbs, ‘The Double-Edge of Organisational Legitimation’ (n92).

2% Walter R. Nord, ‘The Study of Organisations Through a Resource-Exchange Paradigm’ in Gergen Kenneth J.
Gergen, Martin Greenberg, and Richard H. Willlis (eds), Social Exchange: Advances in Theory and Research
(Springer 1980), pp. 119-139; Ashforth and Gibbs, ‘The Double-Edge of Organisational Legitimation’ (n92),
p. 178.
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informal pressures, such as cultural expectations.”’® As the name indicates,
substantive management in the form of altering resource dependencies refers
to an organisation’s adjustment of the constituents to which it is accountable
and consequently the relevant expectations.?®’ Differently, the alteration of
socially institutionalised practices, although inconvenient, refers to a
company’s effort to bring institutionalised practices, laws, and traditions into
conformity with its ends.?”®

In symbolic management, a company attempts to look consistent with social
values and expectations. Asforth and Gibbs identified six types of symbolic
management, namely espousing socially acceptable goals, denial and
concealment, redefining means and ends, offering accounts, offering
apologies, and ceremonial conformity.?® By espousing socially acceptable
goals, an organisation might advocate for socially acceptable aims and
pursue others. For instance, an organisation can publicly advertise ethical
policies, without establishing any monitoring or enforcement procedures.>*
Through denial and concealment, an organisation disregards information that
could jeopardize its legitimacy.**! Redefinition of means and ends refers to a
company’s attempt to frame or identify an issue in connection to values that
are perceived as legitimate.’*? By offering accounts, a company provides
excuses or justifications for an unfavourable situation.3®* Differently, by
offering apologies, a company acknowledges responsibility for a negative
event and shows remorse, as a way to demonstrate concern, garner sympathy,

2% Paul J. DiMaggio and Walter W. Powell, ‘The Iron Cage Revisited: Institutional Isomorphism and Collective
Rationality in Organizational Fields’ (1983) Vol. 48 American Sociological Review, pp. 147-160; Ashforth
and Gibbs, ‘The Double-Edge of Organisational Legitimation’ (n92), p. 178.

27 Rich Strand, ‘A System Paradigm of Organisational Adaptions to the Social Environment’ (1983) Vol. 8 No. 1
Academy of Management Review, pp. 90-96; Ashforth and Gibbs, ‘The Double-Edge of Organisational
Legitimation’ (n92), p. 178.

2% Ashforth and Gibbs, ‘The Double-Edge of Organisational Legitimation® (n92), p. 178-180.

2 ibid, pp. 182-185.

390 payl C. Nystrom and William H. Starbuck, ‘Organisational Fagade’ (1984) Vol. 1 Academy of Management,
pp. 182-185; Ashforth and Gibbs, ‘The Double-Edge of Organisational Legitimation’ (n92), p. 180.

391 Ashforth and Gibbs, ‘The Double-Edge of Organisational Legitimation’ (n92), p. 180.

32 Dowling and Pfeffer, ‘Organisational Legitimacy: Social Values and Organisational Behaviour’ (n289), pp.
122-136; William B. Waegel, M. David Ermann, and Alan M. Horowitz, ‘Organisational Responses to
Imputations of Deviance’ (1981) Vol. 22 No. 1 The Sociological Quaterly, pp. 43-55; Ashforth and Gibbs,
‘The Double-Edge of Organisational Legitimation’ (n92), pp. 180-181.

393 Ashforth and Gibbs, ‘The Double-Edge of Organisational Legitimation’ (n92), p. 181.
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reaffirm managerial control, and maintain managerial credibility.*** Finally,
ceremonial conformity entails the adoption of policies that are consistent
with expectations but without the actual adoption of implementation
measures.’” While these can overlap, they provide a guideline in
distinguishing the forms through an organisation can attain legitimacy.

When faced with legitimacy threats, an organisation can use various means
to legitimate its activities: it can adapt is output, goals, and methods of
operation to conform with the prevailing definitions of legitimacy, it can
attempt to alter the definition of social legitimacy, or it can try to become
identified with symbols, values or institutions that constitute a strong
legitimacy basis.’® For instance, an organisation’s statements of goals and
objectives relate to a process of legitimation.’®” The violation of
internationally recognised standards, either conducted or enabled by
multinational corporations, together with a growing awareness by an array of
stakeholders, embody a legitimacy threat to which corporations need to
respond. As for other initiatives, global framework agreements can indeed
represent a strategy for an organisation to attain legitimacy. This matter is
further analysed in connection with these agreements’ content and actual
implementation, in both chapter 4 and chapter 6. In particular, global
framework agreements are examined as a form of legitimacy discourse and
a form of substantive management.

3% Robert I. Sutton and Anita L. Callahan, ‘The Stigma of Bankruptcy: Spoiled Organisational Image and Its
Management’ (1987) Vol. 30 No. 3 The Academy of Management Journal, pp. 405-436; Ashforth and Gibbs,
‘The Double-Edge of Organisational Legitimation’ (n92), p. 181.

395 John W. Meyer and Brian Rowan, ‘Institutionalised Organisations: Formal Structure as Myth and Ceremony’
(1977) Vol. 83 No. 2 American Journal of Sociology, pp. 340-363; Ashforth and Gibbs, ‘The Double-Edge of
Organisational Legitimation’ (n92), p. 181.

3% Dowling and Pfeffer, ‘Organisational Legitimacy: Social Values and Organisational Behaviour’ (n289), p.
127; Gary O'Donovan ‘Environmental Disclosures in the Annual Report: Extending the Applicability and
Predictive Power of Legitimacy Theory’ (2002) Accounting & Accountability Journal Vol. 18 No. 1, pp. 344-
371.

397 Talcott Parsons, ‘Suggestions for a Sociological Approach to the Theory of Organisations’ (1956) Vol. 1 No. 1
Administrative Science Quaterly, pp. 63-85; Dowling and Pfeffer, ‘Organisational Legitimacy: Social Values
and Organisational Behaviour’ (n289), p. 127.
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2.3.4. The Corporation and Corporate Discourse

As described in the preceding section, a corporation can try to attain
legitimacy through different means. The type of action taken by a company
needs to have into account an array of factors,>*® whose relevance will be
contingent on the company sector, the type of supply chain, and its location,
among others. For instance, the company’s contribution to the problem and
its proximity in the community will be more relevant within the petroleum
industry. The chosen path to achieve legitimacy is related to a particular type
of discourse that shares the same aim. Connected to legitimacy theory,
corporate discourse also refers to the company’s relation to its stakeholders.
The progressive increase of available forms of corporate discourse illustrates
a recognition of its importance in terms of a company’s relation to investors
and consumers, but also in terms of legitimating the company before the
general public. Corporate discourse constitutes a discourse system, meaning
a set social of practices which include a variety of texts and genres, including
communication with the different types of stakeholders.’*

Companies use an array of communication means through which they sent
messages to their various stakeholders. These stakeholders can assume
overlapping roles in relation to a company, from an employee, consumer, and
shareholder. Moreover, an enterprise’s communication has been
progressively gathered under one heading, with the goal of creating a
coherent identify and communication strategy. Accordingly, stakeholder
identification and management of relations is confronted with a growing
complexity, blended roles, and diluted communication strategies. A
consistent message enables the construction and the shaping of a company’s
image. This identity is, nevertheless, constrained by the economic
responsibilities of a corporation.’!°

3% Joshua D. Margolis and James P. Walsh, ‘Misery Loves Companies: Rethinking Social Initiatives by
Businesses’ (2003 June) Vol. 48 No. 2 Administrative Science Quarterly, pp. 292-295.

39 Breeze, Corporate Discourse (n86), pp. 22-23.

*1%ibid, pp. 19-21, 24.
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The various, overlapping, types of stakeholders a company is answerable to,
their claims, the coherent use of communication tools and message, together
with the always recognised economic responsibilities of a company, have
created an enabling environment for the development of corporate social
responsibility and a connected legitimacy discourse. The growing
development of corporate social responsibility as a concept and a societal
awareness of corporations’ impact and obligations towards the general public
has resulted in an increase of the use of legitimacy discourses by
corporations.’!! Furthermore, recent events have highlighted the need to use
a legitimacy-based discourse within specific industry sectors.>'? Hence,
companies potentially involved in environmental or labour related disasters,
for instance in the garment industry, are especially susceptible to engage in
legitimation. An organisation’s legitimacy is attributed by its constituents
and refers to their perception as pursuing socially acceptable goals in a
socially acceptable manner. However, given the changing landscape of social
values and expectations, together with the variety of stakeholders a company
relates to, legitimacy is challenging. Still, since the support of constituents is
fundamental for an organisation’s survival, legitimacy is viewed as

valuable.’!3

Despite not having resulted in an international treaty, the growing concern
over the negative outcomes of globalisation, the rise of transnational
enterprises, and the current discussions on the regulation of multinational
corporations’ worldwide activities, represent long-going legitimacy threats
for companies. Hence, for multinational enterprises, global framework
agreements constitute a way of seeking and maintaining legitimacy from
various stakeholders. Based on the description provided in the previous
section and the content analysis provided in chapter 4 and 5, most global
frameworks can be identified as substantive management in the form of
coercive iso